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GASSIOT vs. GICQUEL. 


Appsat from the court of the parish and city 


Cassrot 
cee of New Orleans, 
A minor, a- Porter, J. delivered the opinion of the 


— age of court. Ihe defendanf and appellant assigns 
uberty, mus . ‘ 
Ge anuied, ins error, appearing on the face of the record, 
his suit, by a acd R E ay! 
Guvater. that the plaintiff, who is statedin the petition 


h ' ’ 
ee to be a minor, above the age of puberty, was 
not assisted by a curator ad lites, 


stance may, on 
the appeal, be 

assigned as an . , ‘ ‘ 
aie, anal We think the objection well taken. The 


on the face of petition states that the euit is brought with the- 


the record. 
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advice and consent of.one Annette Laine, a phate. ag 
fi w. c. and that the minor is assisted by ber; ww 
but it contains no allegation that she has the Camnog 
quality which the law requires, in those who. G!°@UEt 
represent minors in courts of justice. The ‘“ 

" proceedings are therefore irregulur, for want 

of proper parties, and must be set aside. Civil 


Code, 72 § 74, art. 80 & &1. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
be annulled, avoided, and reversed, and that 
there be judgment against the plaintiff, as in 
case of nonsuit, and that Annette Laine, a f- 
w.c. by whom this action was instituted, aud 
who is a party to the recor. , pay the cost of 
this court. 


Rodriguez for the defendant, Appé for the 
plaintiff. 


oe) > Chere 


ESHOM vs. LAMB & AL. 
. Bail may be 
‘ ‘ates emanded, in 
Appreat from the court of the third district. ¢ ea 
_,. Poe petition. 
Martin, J. delivered the opinion of the 
court. ‘The plaintiff charges, that the defen- 
dant, Lamb, is indebted to him for work and 


Jabour ona bgidge, which the lauer undertook 














220 
East’n District. 
March, 1824. 
ei (ay 
EsHom 


vs. 
Gams & Ax. 


CASES IN THE SUPREME COURT 


to build for the police jury of Feliciana—that 
there is a sum of money, due by the police ju- 
ry to Lamb, and he-hasa lien on the bridge 
for his payment—that the defendant, M‘Caleb, 
is the treasurer of the police jury—judgment 
is prayed against the defendant, Lamb, and 
that the other defendant be directed to retain 
the sum to be decreed out of the monies due 
to the defendant, Lamb, by the police jury, 
and pay it to the plainiiff. 

Lamb pleaded the general issue, and pay- 
ment, 

M‘Caleb denied that the petition shewed any 
cause of action against him—urged that as the 
proceedings are by citation, & not attachment, 
he could not be called in as a garnishee—that 
he has no interest in the suit. - He denied ev- 
ery allegation which related to him. 

Ihe plaintiff filed a supplemental petition, 
praying that Lamb migit be held to bail: 
This was accordingly done. 

The distrrct court, however, discharged 
Lamb, on the ground that he was held to bail 
on a supplemental petition. The plaintiff ap- 
pealed. 

In addition to the ground, on which the ape 
pellee’s discharge was obtained, his counsel 
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shews that, ifthe proceedings against the de- 
fendaut, M‘Caleb, be valid, the subsequent ar- 
rest of the appellee was irregular—by making 
M:Caleb a party, the plaintiff has hung up the 
defendanvs funds in his hands, and the post- 
erior arrest is unnecessarily injurivus and op- 
pressive. 

We supported, in the case of Vidal vs. 
Thompson, 11 Martin, 23, the decision of the 
judge of the fourth district, who had declined 
discharging Thompson on the ground, on 
which the present appellee obtained his; and 
we did not then see any difference there, in 
praying for bail, in an original, or a supple- 
mental petition; and we are not now able to 
discover any. 


M‘Caleb has denied that he has any funds, 
on which the appellee has any claim, and the 
appellee bas not averred that there is, nor 
made this a ground of his application in the 
district court. 


It is therefore ordered, adjudged and de- 
croed, that the judgment of the district court 
be annulled, avvided and reversed, and the 
case remanded, to be proceeded on, according 
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Tatte Dicey’ tolaw. The costs of the appeal to be paid by 


wr a the appellee. 
Esmom : 
Sams&ar, Watts and Lobdell for the plaintiff, Wood- 
ruff for the defendant. 


on 
ACCINELLI vs. SYNDICS OF MENARD. 


Amortgagee APPEAL from the court of the parish and city 


has a right to 
require the syn- of New- Orleans. 


dics to sell for 


Crt caficesthat MatHEws, J. delivered the opinion of the 


the mortgage 7 ° 
berecaniefte, court. Ir this case, the evidence shews, that 


ret the appellee nad sold, through the ageucy of 

thecreditorss an attorney in fact, certain negroes to the in- 
solvent, previous to his bankruptcy, for a price 
stipulated by the parties, in their contract 
of sale, which was not yet due, at the time of 
the failure and cession of property by said in- 
solvent. 

In the act of sale, a conv ntional mortgage 
was retained On the slaves, to secure the pay- 
ment of the price, as evidenced by notes mar- 
ked ne rarietur. 

This mortgage was recorded before thé 
cessio bonorum, made by the bankrupt, &c. 

The synidies, having advertised the negroes, 
now in question, for sale, on terms of credit, 


the vendor to the insulvent opposed a sale by 











‘ 
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them in that manner, and insisted on. his right, beats ong 
‘as mortgage creditor, and privilege as seller, Cv -«, 
to have them sold for cash. This w's finally Accumsny§ 
ordered by the court below; and fron that 5 onl 
decree, the syndics appealed. 

. The act of 1817, secures the right and priv- 
ilege, claimed by the appellee in this case, to 
all morgage creditors. But the counsel for 
the syudics, insisis, that the preference, and 
privilege on the property sold, had been lost, 
in cousequence of the negligence of the seller, 
in not causing the act of sale to be recorded 
in the office of tae register of morigages, con- | 
furmaniy to the provisiuns of the law of 1813, 7 
mate for such cases. his would, peiraps, be 
trur,if the appellee’s pretentions rested solely 
on his privilege as vendor, without any siipu- 
lation of a conventional aoertgage. As seach 
mortgage had been agreed on, and as it was 
rec .rded before the cession of goods by the 
insolvent, we are of opinion, that the privilege 
of the mortgagee exists in full force against 
‘the appellants, and that his right to require the 
sale of the slaves hypothecated, to be made 
for ready money, is in no manner lost or im- 
paired. .The circumstance of the period of 


credit not having expired, at the time of the 
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failure of the purchaser, does not alter the sit- 
uation of the parties; for, by that occurrence, 
all his debis became due, and due according to 
their ranks and privileges. 

The ground of oppo-ition, which the coun- 
sel for the appellants attempts to hold against 
the right and privilege claimed by the appellee, 
as supported by the negligence of the latter, ia 
pot causing his mortgage to be recorded three 
months previous to the surrender of property 
by the insolvent, appears to us, to be wholy 
untenable. According to express provision of 
law, a mortgage, though not recorded within 
the time préscribe:|, so as to give. it effect a- 
gainst third persons, from the date of the in- 
strument; has, nevertheless, its full force and 
effect against such persons, from the date of its 
registry. Inthe present case, the credi‘ors en 
masse, Who are represented by the syndics, 
acquired no right to the property of the insol- 
vent, until after the cessio bonorum, and the 
recording of the mortgage, now under discus- 
sion, took place long before. [1 had eff.-ct a- 
gainst them, (even if we allow them to be third 
persons in the sense intended by law) in July : 
the cession of goods was not made until Sep- 
tember follo wing. 
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It is therefore ordered, adjudged, and de- East’nDistrict, 


. ° March, 1824. 
creed, that the judgment of the parish courtbe ow 
. AccINELtt 
affirmed, with costs. ; 
SyNpDICcs oF 


Denis for the plaintiff, Seghers for the de- B=*nanp. 
fendant. 


wa emcee CBee 


LAFON'S EXECUTORS vs. PHILLIPS & AL. The purchas 


seer ser of the land 
APPEAL fromthe court of the first district. of anestate, un- 
. der the direc- 

. eT tions of a court 

Porter, J. delivered the opinion of the of probates, ac- 


AE: ‘ ui it fi 

court. The petitioners state, that in the year from incum. 
° : * ° . brances. 

1810, their testator instituted a suit against Any invege> 


: VI . larity in the 
Madame Kkiviere, executrix of the late J. B. te one 


Riviere, in order to recover of her, the bal- complained of, 
¥ before the ho- 


ance due for the building of a certain house, ™logation of 
ri a thecurator’sac- 

situated at she corners of Bienville and Levee count. 

streets, and that an action was commenced by 

the said Madame Riviere, against the said La- 

fon, for damages: which suits were consolida- 

ted, and a final judgmeut rendered thereon, 

on the 14th of April, 1823, for the sum of 

$3389 78 100—that the house, the building 

of which, occasioned these actions, is now in 

the possession, and is the property of the de- 

fendants, and being subject to the original priv- 

ilege granted by law, to the builder, must be 

. Von. u. (N.'S.) 29 
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isfy the judgment already stated, ‘unless they 


Laron’s x85 prefer paying the debt, with interest and 
vs. 
Pauuirs & AL. COSts. 


‘The answer, and exceptions, set up the fol- 
lowing defence, to the demand: 

1. That the authority of the plaintiffs -has 
Jong sinve expired, and the suit should have 


_ ‘been instituted in the name of the heirs. 


2 ‘the facts set forth, in the petition, are un- 
true. 

3. From the records of the suits, to which 
the plaintiffs allude in their petition, it appears 
it was for the building of two houses, that La- 
fon contracted with Riviere, and not of one, 
and that recovery cannot be had, against the 
defendants, for the sum due for building a 
house that is now owned by another and third 
party. 

4. Many vears after the building of the 
houses already alluded to, Riviere became in- 
solvent, and surrendered his property to bis 
creditors: syndics were appointed according 
to law, and the property now claimed, was 
sold by them, and the proceeds arising from 
said sale, regularly paid over to the persons 
duly entitled to receive them, under a decree 
of the court. The widow of Kiviere, his ex- 
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ecutrix, filed an account of her administration. East's District: 


in the court of probates, when the’same after 
the usual proceedings was duly homologated, 


Laron’s EX’Rs, 
vs. 


and no opposition made thereto, by the peti- P#-175& Ale 


tioners. In consequence of which, it is aver- 
red they have lost their lien, and cannot sus- 
tain the present action. 

5. The defendants were not parties to the 
judgment, and are not bound by it. 

6. One thousand dollars more than the sum 
actually due the testator of the plaintiffs, was 
received from the negligence of the defendant, 
in the original suit, in not proving the handwri- 
ting of Lafon, to a receipt for that sum—and, 

7. In the judgment referred to in the peti- 
tion, costs are included, for which no lien ex- 
ists ou the building owned by them. 

A supplemental answer was subsequently 
put in, which contained, 

1. Anallegation that the claim of the peti- 
tioners, was not a privileged one—and 

2. If so, it was barred by prescription. 

We have formed an opinion on one of these 
exceptions, which is the fourth in the order 
just stated, which renders it unnecessary to 
examine the rest. It wd® that on which the 
judge decided the cause in the court below, 
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East’n District. gnd in eur opinion correctly. Before entering 


March, 1824. 


i aA 


on the principal question which it presents, we 


Laron’s EX8s have to notice a bill of exceptions, taken by 


vs. 


| Pauurs&at. the defendants, to the introduction of the docu- 


ments offered by the plaintiffs in support of this 
_part of the case. The grounds relied on here, 
in support of this objection, are, that by the 
answer, it is averred, that the property in 
question, was sold by the syndics, and that the 
evidence offered, shews it to have been dispo- 
sed of by the executrix. On recurring to the 
answer, we find that it was incorrectly drawn 
up, without an exact knowledge of all the 
facts in the case; enough, however, is stated, 
to shew the judge decided correctly, in admit- 
ting in evidence, the papers objected to. The 
answer avers the insolvency of Riviere’in his 
life time, subsequent to the building of these 
houses—that he surrendered them, with his 
other property, to his creditors, and that they 
were sold by his syndics. It goes on, howev- 
er, to state, that the executrix filed also an ac- 
count of her administration in the court of 
probates, which, after the usual proceedings 
being had, was duly approved and homologa- 
ted—that by this a@eount, the estate of the 


deceased appears to have been insolvent, and 
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that the plaintiffs, by suffering the accounts of E 
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the syndics and the executrix to be sanctioned UY, 


by the court, without making opposi:ion to ei- 


LarFon’s EXR’s, 


ther, had lost their lien on the property.. Under P#™75&4t- 


this last branch of the answer, we think all the 
proceedings in the court of probates were le- 
gal evidence in the cause, and that if they fur-_ 
nish a proper detence to the action, we must 
give them effect. 

This brings us to the principal question in 
the.cause----the effect of fhe sale by the court 
of probates. It is contended by the defen- 
dants, that this sale freed the property from 
the mortgages existing on it, and that the cred- 
itor should have pursued his lien on the pro- 
ceeds, in the bands of the executrix. 

On reference to the provisions of our code, 
which point out the step to be pursued by ex- 
ecutors, who are ordered by the will, to sell 
the property of the deceased, and pay his 
debts, we find that they are directed to pro- 
ceed in the manner prescribed to the curators 
of vacant successions. It therefore follows, 
that if a sale by them, under the authortty of 
the court of probates, would have the effect 
contended for in this case, the same conse- 
quence will ensue, as that made by an execu- 


tor. Civil Code, 246, art. 17% 
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According to the rules, established by the lew 
gislatare, in relation’ to vacant estates, it is: 
made the duty of the curator, immediately af- 
ter the inventory is completed, to eause all the 
moveable and immoveable property to be pub- 
licly sold. ‘This provision, of course, embra- 
ces that part of the estate‘on which mortgages. 
or privileges exist; fur,-it speaks of all the 
property, without anyexception. If, however, 
it stood alone without any thing else, which 
indicated the legislative will on the subject, it 
might be a matter of doubt whether the prop- 
erty so affected, was not to be sold, subject to. 
the liens, which the owner before his decease, 
might have subjected it to. But a considera- 
tion of other provisions of the code, satisfies. 
us, that such was not the inténtion of the law- 
maker, and this we think clearly results, as 
well from a general view of.the system which 
has been established in relation to the settle- 
ment of estates, as from the particular ex- 
pressions of the law, which will be hereafter 
noticed. 

We had oecasion to enter very fully into the 
subject of the jurisdiction of the court of pro- 
bates, in the case of Vignaud vs. Tonnacourt, 
which will be found reported in 12 Martin, 
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929, many of the reasons on which we came oe 
to the conclusion then, that the court of pro UA. 
bates had exclusiveyjurisdiction of the estates 4470%'s =x’s. 
‘of deceased persons and their settlement, will Patumsé&az. 
‘be found to have-a strong bearing on the ques- 

tion now before ns. It is evident that the le- 

gislature contemplated, and has provided, that 

_ Claims against successions should be presen- 

ted to one tribunal, and that, if there is not 

enough to pay all, they should be liquida- 
‘ted‘contradictorily by the different creditors, 

and their preference settled by the yudge. We, 

‘therefore, concluded, in the case just mention- 

ed, that d:fferent suits could not be instituted 

before tribunals other than the co, .@ whom 

the power of making this settlement, was ves. 

_ ted. This reason operates with’ great force» 

to shew that the purchaser should take the 

property free from incumbrance, and the cred- 

itor be compelled to inforce his privilege, or 
mortgage, on the proceeds in the hands of the 

curator. For, in the contrary hypothesis then, 

as it is correctly stated in the opinion of the 

court below, the liquidation of a claim on the 

estate, and the payment of it, would not be 

made under the authority of the court of pro- 

bates, and by the curator, but by the creditor, 
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and a third party litigating their respective 
rights before another tribunal. 
But there is a particular provision of the 


Puriirs &Ate code, which we have already attended to, that 





we think places the correctness of the opinion 
we entertain, beyond doubt. We allude to 
the 137th art. page 178. It is there declared, 
that the curators of vacant estates; and absent 
heirs, shall not proceed to the payinent of the 
debts, until they have previously obtained the 
authentication of the parish judge, by whom 
they have been appointed—that, that authen- 
tication shall be necessary, even in case there 
be money enough to discharge all claims on 
the estat t should there, not be sufficient 
property tO" satisfy all demands, it shall be 
their duty to cause the parish judge to regulate 
the classes of privileges and mortgages, and 
then to establish the rank in which the credi- 
tors shall receive their payment. 

From the language here used, it results, that 
the privilege and morgage creditors, may 
demand payment out of the proceeds of the 
sale, in the hands of the curator, and in pre- 
ference to simple creditors. This preference 
could have been given, on no other ground, 
than that they would have had the same right 
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on the object, from which these proceeds ori- Basta District: 
ginated, or, in other words, that the money Tw, 
“represented and stood in place of it, But if #47": Stas. 
we consider, as-is contended, the mortgage Pamutrs&at. 
still to exist, there is no ground whatever, for ° 
conferring this advantage on the mortgagee ; 

for the moneys in the hands of the curator, 

would only be the price that the object sold 

for, after:deducting the sum for which it was 
hypothecated. Such a construction would 

lead to great injustice, when cousidefed in an- 

other point of view. The creditors, who may 

enjoy a lien on the estate of the deceased, we 
-have already seen, can claim payment from the 

curator, out of the proceeds coming from the 

sale of the property. Now, if in addition to 

this right, they also retain a lien on the object 

sold-in the hands of a purchaser, then it fol- 

lows, that they diminish the general fund, ‘out 

of which, all the debts are to bepaid in a sum 

exactly equal to the amount of their mortga- 

ges; as the buyer will, of course, not give more 

than the value of the thing, over and above the 

sum for which it is hypothecated—that out 

of this sum, so diminished, they have a right 

to be paid in preference to the chirographary 

‘treditors, and that the latter have no means of 

VoL. Ul. (N. 8.) 30 
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‘enforcing the lien, which occasions a total loss: 


of theirdebt. 
We forbear to pursue the subject through 


‘the variety of illustrations of-which it is suscep- 
‘tible, and we conclude that independent of the 


result, which a consideration of our whole ju- 


‘dicial system, in relation to successions leads 


to, the right given to -mortgage and privi- 
lege creditors to be paid out of the proceeds of 
the sale of the property mortgaged, is totally 
inconsistent with allowing them to retain a 
mortgage in the thing sold. ' 

The plaintiffs, however, contends that, admit- 


‘ting the general principle to be as just pronoun- 


ced, yet, here the sale was irregular, as 
‘not being made after the usual advertisements, 
&c. On this point, we are of opinion that, if 
the irregularities did exist, the proper time and 
place to have objected to them was, in the 
‘court of probates, when the executrix applied 
for an homologation of her administration of 
the estate. The law requires the creditors to 
present their claims and enforce them before 
that tribunal. It makes them parties to the 
proceedings, by a public notice directed to be 
published in both languages, calling on them fo 
make opposition, if they have any tomake, and 
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it declares that if they do not present them. East’n District. 


Ma 
selves, they shall thereafter be without any re- ae 


source or remedy. Civil Code, 178, art. 138 VA70NS ® 


& 139. F Paivzries & ag.2 


In opposition to the ‘effect, which we think 
the proceedings in the probate court must ne- 
cessarily have, we are reminded of a decree 
pronounced by this court in the case of Lafon 
vs. Rtviere, when judgment was given against 
the principal debtor: But we do not see how 
the opinion then expressed at all affects the 
case. ‘I'he decision of the court then wasy that 
the defendant was too late in presenting his dil- 
atory exception. Here the third possessors seek 
to protect themselves by shewing that from the 
nature of the proceedings, in the court of pro* 
bates, the property was acquired free from any 
lien, and that the plaintiff was by law aparty to 
the proceedings. If such was the fact, and we 
have seen that it was, then no subsequent con 
sent of the executrix and the creditor to litigate 
the poitits in dispute between them coulddeprive 
the purchaser from holding the property on the 
condition he acquired it. 


It is therefore ordered, adjudged and de- 
creed that the judgmedt of the district court 
be affirmed with costs. 








, 
-- East’nDistrict 
a March, 1824. 
a 4 > 
Laron’s ExR’s. 
v8. 
‘Pariies & au 
























The master 
who does not 
deliver the 
goods, is ac- 
countable for 
the price. 
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Hennen for the plaintiffs, Preston forthe de- 
fendants. 
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AMES & AL. vs. REED. 


Apprat from the court of the first district. 


‘Matnews, J. delivered the opinion of the 
court. In this case the appellees claim repara- 
tion in damages to the amount of the value of 
certain books, which were received by the ap- 
pellant on board the steamboat Feliciana, to be 
transported from New-Orleans to Plaquemine. 
They allege that said books (contained in a 
box,) were in good condition at the time they 
were received by the appellant; but that, in 
consequence of his negligence and misconcuct, 
they were.destroyed and lost. 

The judgment of the court below is for the. 
full value of such books, as are described in the 
petition, according to the rate at which they 
were invoiced to the subscribers for them in 
this country. | 

This judgment the counsel for the appellant 
contends, is erroneous. Ist. because the evi- 
dence shews the property to have been injur- 
ed before it was received by his client; and 
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| ‘ 
2nd. because the judge of the district court has rari Dinter 


AMES ch. 


estimated it too highly, admitting that the loss 
was occasioned by the neglect of the defend- 
—ant.e* * 

It is true, that there appears something of 
fiystery in the whole testimony, taken: togeth- 
er, but we believe: that it discloses facts, which 
justify. the conclusion of the judge @ quo, as to 
the liability of the appellant. 

In what amount he ought to have been con- 
demned, is a question of more “difficulty. At 
what price or value ought those books to have 
heen estimated, that of the actual expense of 


printing them, or the value put on them to sub- 


scribers, according to the invoiced price ? 
For asolution of this question, we are referred 
to the rules which govern in cases of insurance. 
Ona valued policy, the insared, according to 
the general rule established in such cases, when 
the loss is total, is entitled to receive. the whole 
sum insured. See Marshall, 618. In Eng- 
Jand when it becomes necessary to appreciate 
the loss of an open policy, the prime cost, that 
is, the invoiced price, forms the basis of the es- 
timation. Anthon’sed. 622. 
In the present case, considering the captain 
of the steam boat as an insurer for the value of 


v8. 


REED 
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East’nDistrict. * Ie Le ia 
March, 1824. the books, which are totally lost to the owners > 


wav-~ = the fandamental rule for appreciating such loss: 
Ames & at. 


vs. 


Ruep- = which is at four dollars per volume, the same 
| value, at which they are put to subscribers for 


the work, There is nothing shewn by the ev- 


idence of the cause to create an exception to 
the general rule, by which the court below 
seems to have been governed in its judgment. 


It is therefoxe ordered, adjudged, and de- 
creed, that the judgment of the district court be 
affirmed, with costs. 


M’ Caleb for the plaintiffs, Pierce for the de- 
fendant. 


SANDERS vs, HIGHLAND'S CURATRIX. 


A curatrix . P 
cannot heaned APPEAL from the court of the parish and city 


in the pg of New-Orleans. 

court. But 

she be, hed — 

judgment and ~ Martin, J. delivered the opinion of the 
the pff- appeal, ghye . . mai 
he - shall: pay Court. This action was brought-in the district 
costs, in both , P 
courts, as he COUrt; the defendant, curatrix of her husband’s 


frmuted the estate, had judgment and the plaintiff ap- 
peated. 


It is unnecessary to examine the case on the 


- 


is given by the price as estimated in the invoice, _ 





——| owe 


3 


25> 3 & 
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“merits-—the action ought to have been brought Bast District. 

before the court of probates—the district court CA \~ 

had no jurisdiction.—Vignaud vs. Tenancourt, seen 

12 Martin, 229. Hiseat- do's 
Judgment was incorrectly given on the mer- 

its—the suit ought to have been dismissed. 

But in relieving the plaintiff, we think we can- 

notdo so at the costs of the. defendant, as 


the plaintiff committed the first error. 


-Itis therefore ordered, adjudged and decreed 
‘that the judgment be annulled, avoided and re- 
versed and that the plantiff’s action be dismis- 
sed, he paying cost in both courts. 


Preston for the plaintiff, ~—~—~, for defend- 
ant. 


—+e— 


MILLON vs. DELISLE. 


° * ant A jad ent 
Arrest from the court of the eighth district. , 3 Juisment 
contain the 


Martin, J. delivered the opinion of the Texsns on 
which it is foun 


court. The petitioner states that an agree- ded, iscontrary 

° .__ to the constitu- 

ment was entered into by which the plain- tion. 
. ) . Wh 

tiffagreed to sell a certain tract of land to the suit is cua 

defendant, for which the latter undertook to ee gg ~— 


pay $1500, i. e. $500 on signing the agreement should = _ 


200 three months thereafter, & $800 outof the judge; and not 
by the clerx. 








East’n District. 


JMarch, 1824. 
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produce of the first lime or lime-kiln made on 
the land—that there remains due $640 out of 
the last $800; the defendant having neglected 
to pay out of the first produce of the lime made 
there. The petition concluded that the defen- 
dant be cited to answer the — in an ac- 
tion of debt. 

The defendant admitted the agreement, but 
averred the plaintiff had neglected to perform 
his part of it—he pleaded the general issue, 
payment and compensation, according to ana- ° 
mount anexed to the petition. | 

‘There was judgment for the plaintiff and the 
defendant appealed. 

The appellant’s answer shows that the judg- 
ment contains a reference to no law, nor any 
reason as the ground of the judgment — 
And that no judgment could be given on the 
petition as it contains no prayer for relief. 

The want of any of the reasons, on which 
the judgment was given, is sufficient ground 
to reverse the judgment, as the constitution of 
this state imperiously requires the insertion of 
the reasons, on which the court acts. 


It is therefore ordered, adjudged and de- 


"creed that the judgment of the district court be 





annulled, avoided and reversed, 
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hoped: ere bs ¥ Fast’n . ey 
Proceeding to inquire what judgthent the pi eon 
Eourt below ought to have given; we find that @.W—~ i 


the evidence does not come up in anianner “LORS 
that may authorise us in examining the P**#=*- 
case on the merits.—Fhe clerk has certified $ 


that the documents on which it was tgied arc 
in thetranscript. This, the act of 1817 re- 
quires should be done by the judge. Monlow 
vs. Brand’s syndics, 10 Martin, 669. 


If is therefore. ordered, adjudged and de- 
caped that the case be remanded, ,with. direc- 
tions to the court to render judgment accor- 
ding to the prowsions of the constitution—and 
itis further-ordéred, that the the plaintiff pay 
costs in this court’ 


Hepnen for the plaintiff, Preston ‘for the de- 
fendant. A 


oD > Kees 


BARCKLEY, & AL. vs. EVANS EX*RX. 


APPEAL from the court of the first district m.. judg- 
cannot 


pa the sum 
Marttuews, J. delivered the opinion of the claimed in the 


court, ‘This suit is brought on an account ae 
current oflong standing, between the plaintiffs 


and the testator of the present defendant. 
VoL. Ul. (N. 8.) 3! 
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‘The ‘balance claimed ‘by the former arises, 
principally from interest, calculated or the de- 
bit of said account, ; which, in the petition, is 
alledged to amount to 750 pounds, ten shil- 
lings and ten pence, sferling. The first diffi- 
‘culty which seems to have occurred in the dis- 
cussion of the cause in the court below, related 
to the plaintifis’ right .to calculate and charge 
interest during the period in which commercial 
intercourse was interrupted between the citi- 
zens of the U. States and the subjects of his 
Britanic Majesty, in consequence of the late 
war, &c. 


This matter was referred to the counsel” of é 


the parties to the suit, who. reported that the 
letters of the deceased, Mr. Evans, did author- 
ise the charge of interest during the war... The 
same arbitrators also decided tffit ipterest 
ought not to be calculated™on items com- 
pounded of principal and interest. »When 
these points were settled, the account was re- 
ferred to the deputy clerk of the district court, 
to wake the caiculation of interest in conform- 


ity thereto. His manner of calculation, hay- 
‘ing, in the first instance, produced an esti- 
‘mate which the counsel for the plaintiffs 
thought too low, he caused it to be set aside, 








—_ >lC as 
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and had the account again submitted. for fur- 
ther calculation, which resulted: in producing 
the sum. of L964. 11s. 3d. sterling in favor. of 
the plaintiffs, tor which judgment was finally 


rendered. against the defendant. From that. 


judgment the present appeal is takene | 

The counsel for the appellant objects to the 
legality of the judgment rendered by the dis- 
trict court on two grounds. Ist'It is errone- 
Ous because it exceeds the sum prayed for in 
the petition. 2nd. because the interest was 
not calculated justly, either in relation to the 


mode of calculation, or the period of time for 


which it was estimated. 

We are clearly of opinion, that the judgment 
complained of is erroneous, so far as it exceeds 
in amount, the sum claimed by the plaintiffs 
in their petition. This matter appears to us, 
to have been fully discussed and settled by the 
decision of the court, as reported in 11 Marun, 
289. On the first ground assumed by the ap- 
pellant, the judgment of the court below 

would have to be reversed—and if the same 
Objection to its correctness were without 
foundation, we might proceed to give ju.g- 
ment as it ought to have been given in the dis- 
trict court. As to the manner in which inter- 


243. 


East’n Distriet. . 
March, 1824, 
ON 
BARCKLEY & 
AL. 
v8. 
EvAns’ EXR’X" 
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est seems to bave been calculated by the clerk 
to whomthe accouut was referred, we are in- 
clined to think it correct. But the time for 
which the estimate ought to have. been made, © 
is left in great doubt. The evidence of the 
case does not show that interest can be legal- 
ly claimed for any other period, except the 
Jate wat betweeu the United States and Great 
Britain, and also, from the judicial demand in 
the present suit. It has, however, been calcu- 
lated for a greater length of time, and the pro- 
priety of such calculation is supported by in- 
ference, alone, to be derived from the report 
of the referees on the subject of the interest 
claimed during the war. This, we think, is 
supplying tvo much of the evidence, by impli- 
Cation, — 

Upon the whole view which we have taken 
of the cause, it is our opinion, that justice re- 
quires it to be remanded for a new trial in the 
court below, 


It is therefore, ordered, adjudged and de- 
creed, that the judgment of the district 
court be annulled, avoided and reversed, and 
it is further ordered, that the cause be reman- 
ded to the court below for a new trial, and 
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“ that the appellees pay the costs of this appeal. "March, B24 
3 i a 
Living ston for the plaintiffs, Rennen for the Barcxaes 
Ale 
defendant, vs. 
‘  Evan’s EX’Rx- 


—2+o-+ 
SEAL vs. ERWIN’& AL. 


+ ais If the defen- 
ApPEAL from the court of the fourth district. seh ‘aon 


. ‘ to deliver to the 

Martin, J. delivered the opinion of the plaintiff, his o-- 

jag xt J. J verseer,a quan- 

court. Th: plaint ff claims §500 dollars and tity of provis- 
¢ . aie ions for himself 

a quantity of provisions, as overseer of the de- andfamily, they 


. ° ° cannot be with- 
fendauv’s plantation, having been discharged, joiaen til the 


e . . s d f th ir. 
before his térm of service expired —He had 7% 085" 


tal objection to 
judgment and they appealed. bie petition, 
Ist. Uheir counsel urges the court erred jn Claiming their 

: F value in money, 

refusing, on their Motion, to dismiss the plain- pape 
f ‘ is not stated. _ 

tiff’s action, showing his time of service had If A. propose 
’ 7 to B. to take 

not expired, and, consequently, nothing was, charge of bis 


. ‘ : lantati as 
as yet due him, and he was premature in bring- ty oversees'yor 


s . acertain allow- 
ing his action. . ance, B’s going 
2. In allowing evidence to be given of the ° 204 ta ing 
charge of it, is 
provisions, as none was stated in the petition, evidence of his 
z assent to the 

3. In allowing the letter of the defendant, all 
. ° Nothing re- 
Erwin, which contained no comitract, but @ quires the de- 


€ 29) 8 fendant’s an- 
mere pollicitation, to be read. swer to the 


pap: oS 
4. In rejecting the defendant’s atiswer to an Pe toricsto be 


interrogatory in the petition, because it had ‘sertedin the 
' petition. 
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strict not been inserted i the answer to the:petition: ~ 
|. The petition. states, the meney and pro- 
| "Star visions to have been” promised absolutely... 
Exwix &at- without the mention of any time of payment 
or delivery. The plaintiff might therefore, 
well contend that they were due immediately, 
and might show by evidence that this was the —_—}. 
case. The provisions being stated to consist, | 
among other things, of so much raéal as might 
be, sufficient for his family during the time. 
of his service. The allegation must be under- “ 
stood to refer to a delivery before the end of 
_ that period. ms oy nth 
. IL. The plaintiff. claims. those provisions in 
kind, or their value in money. t would have 
been clerical to state, what, that value is, but i. 
the neglect of duing so, does not appear to us, 
to preclude the plaintiff from offering testifno- 
ny, to fix this value. 

III. A podllicitation becomes often the basis 
of the contract. It requires, in arder to be ri- 
pened iuto a perfect contract, the acceptance 
of the party to wham itis made. In the pre 
sent case; the plaintiff showed he accepted the 
terms offered him, by assuming the charge of 
the defendants’ plantation, As the terms of 
payment: were. contained in the letter, it was- 

, correctly admitted in evidence. 
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AV: ‘Wothing requires that,the answer.to the East'aDi 
Bic’ interrogatories should be insertédin ce. 
the detendant’s swer to the petition. Unne- Be Nee 
cessary delay mighf often be the consequence, iaiidigshen 
if the answer to the petition was necessarily to 
be delayed till the interrogatories could be an-" 
swered. me 
- In the present” case, the answer. was ss filed be- 
fore the trial, The court erred i in rejecting it. 


1a ¢ It_is therefore+ordered, adjudged ‘atid de- 

| _ creed that the judgment of the district court bé 
antfulled, avoided and reversed, and the ver-. 
dict set aside, and the cause remanded, with 
instructions to the judge to proceed thereon, 

as if no trial had been had and tozuffer the an? 
swer of the deféndant, Erwin, to'the plaintiff’s 
intérrogatory to be read—the costs of the ap- 
peal to be borne by the paiatirued appeliee, 


























Hennén for the plaintiff, Preston for the de. 
fendants. 


ote 
‘ KING'S CURATOR vs. OSBORNE & AL. 


APPEAL from the court: of the first district sil notes are 
m a 

”s hands ft 
Martin, J. delivered.the opinion " of ‘the collection and 
to secure him 


court. The plaintiffclaims sundry wotés, en* i, “advances 












cases i tine woranue count 


istrict” dorsed and delivered to the defendants. te 4 
collection, and to secure the: payment Of ads . ae 


























ia Fo. tl vances made, asd to be mad then, for his 


P Bitin an benefit, The defendants velo the claim on 


made and to be the ground, th t they were the ownefts of the 


made, he ee a 
om notes, ‘aod: were accountable, only, for the sur- © 


' Prog y A of plus,in the defendants’ han: Is afier the amount 
indemnified. was collectéd. "9% 9). ” 
It is cicada defendants applied for _— 
letters.of curatorship on the. deceased’s estate, Fy ¢ 
and in.a schedule filed, under oath, inthe court =f y 
(Of proWares, put down those notes as the-prop- ae 
erty. of the estate. | gl 
It is urged, by. the plaintiff that she defendants : 
are only pledgees of the hotes, and thecontract = J) 
of pledge doesnotgive then any sight against =f 
third persons, unless.a notarial act intervenes, =f 
The defendants contend, that.they arethe =f. 





owners of the papér; that they only, can sue 4 
for its amount, und’ ‘they endorse it over, or a 


their endorsement be stricken out—that they | 
are not pledgees, for they-can legally dispose | 
of the thing, aud are only bound to account for. fob, 
the surplus—that they need not procure the ~— jj : 


we i 


2 , : 4 e 
- gale of the thing to enforce their pay ment. | bro 
We are of opinion, the judgment the dis. | Cox 


* trict court was correctly given for the defend- 





le court of the” thi 














-eptions a ie pay 
om under our consideration, and 
: the Gout inn. uniformly expressed an opinion an 
" that'it’could notbe done. That the only ] 
 waiyin‘whichithe final decision of inferior tri- | . 
bunals, on the merits, could be examined, ‘and | 
reversed or affirmed, was by we the facts “9 
“before’us, in some one of the mod& specially | 
%., © (pointed out w Ar statute for. hatipurpose. In the 
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ac & , Mayhew, 3 Matin, 613; Tagert 
David, 4 ib. 1; Deverny’s heirs vs mien 
pell va.’ Stone, 42 ib. 386. 

Bu the défendants i Eacsiguad-dinirs on 
: ng Be of the recoiil, and in lookitignto them 
we.see one that is fatal. This-¢ction was 

Solace by the payee of the note, who, be- 
fore suit ‘was ‘broughty. had. parted with all 
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i ae , I 

ice er: it, and. rend ers a" 
m~ the legal title to\another... This.cjreum 

,  in_our. opinion, deprived, the, Haintiff’ of the 

* rightof bringing this espe and distinguishe 



















ee een cers & 


oe 





of a person, not satted the bill, nor a 2 
ing t to ore any interns imi = ee 










eo himself, he could dot sue Tee ath : 
. come still nearer the case, nowshefor we 
e have next to inquire in, what, foes the situa... J > w 
tion of a person who has. avted withihisinte. | | th 
rest in thejbill, differ from lifin who.never Heo | fF od 
In no material circumstance, as far we-can, tk 





discover. Neither could recover,themoney for. - 
himself, and without, an authority ‘to ‘do ‘so, 
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pe he any be man. en | ¥ 
a Pig oo wit the trans- l, 
clear that ‘a saniibaing’ ‘the prineiple von, ; 
which tis judgment wa ren Ra 















stitute Suits at law, ars igs 
in which they had ho concern: © Oh og 










dition, to ‘oe 1e i ) 
According to both systems, the al 
of such objects was illegal s: conse 









the right of the iidstoree, re “mit 
signor to sue for his use, and the court of equity 
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: _ ‘at a very‘ early period, andthe, courts of Naw Ret 


_ Aultiniately, took:notice of the assignment, s0.as° 

-_ Cepprotbet thekight of 
eqnitable inte ie : 
system, the. difficulty. waatitcd by the: ven- 
dor or transferor.cons itutin; the signee his 
= attorhey, \procurator in, rem, stam, and stipu- 
> Jating’that the action should bei brought i in the 
- name of the former, for-the | benefit, but at the 
expense of the latter... ‘Phe ary. ‘reason, how- 
ever, whieli required ti this form’ of aetion, shows 
the’ impossibility, of sanctioning the present 
_) procéedings...By the law just, referred to, there 

*-eould:beshe legal transfer,of the debt, and the 
suit was obliged to be: brought by -the person 








‘in whom the: legal interest was. vested... "Here 4 


the instrument was negotiable, had Deen ne- 
gotiated, and the right, title, and interest, «were 
bylaw vested in another. The - assignor had 
therefore:lost the quality, which, under the sys- 
temreferted.to, alone gave hima right ig sue, 
We hayegiven the case considerable attention, 





' and we have nadoubt, the true e ingairy t to mike ) 


Stine has_th ee oe 
title? Can hejue for himself? If, he 
then he cannot sue for angiher. 24 
Com 442; sheaisiil KenMeetita.: 550, 554. 









the, person in whom: the” 
‘vested. In the Jatter Maxwaas 
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Frontthe sole 
circumstance of 
the’ claimant’s 
being in the de- 
fendant’s _ ser- 


to the latter and W. 
not fo the former 









isfactorily explained and we cate, 










property aa not belong to eat r seeonily, : 
that it was owiied by Armstrong & Skillborne. 


It_is therefore ordered, aides, Oa a 
creed that the judgment. of the district court go A se 















® ite affifined with Costs. 
] Christy f08 th plait Site tx the 
= . pe. ; 
“3 i af | ; 
f sia FREELAND vi LANFEAR. ' 
4 . " AFPEAL, from the court of the perish and ety a ae 
t of New-@rleans, oe 
‘Porter, J. vifelivered the Opinion’ of the est it Ge 
words charged. 


court, ° Thisis an action of defamation. “The “Buta charge 
petition states that the ‘defendant filsely ac.  leintiff 2 = 
Cuised the petitioner of having committed rob- green Soe 
bery; by tedsob of whet ie had elated Gali” erence ot us 
ages td'the amount of g5000" taining. ths to- 

The answer denied that the ‘defendant ar anit smended 
guilty io.manner arid form as the pldindift sét not be be oon 
Vou. LH, (x. 8) 33 dea Sty 















ee 


Cases IN THE coreg comet 









Ct for. the pethioner ‘and @s- 


firSt Guestio pted is is an ata var. 
| pets ren: iy Het and proof. In 
the petitis ion, the appellant is charged with hav- 
ing en these words ‘you (meaning the 
‘the plaintiff) “have ‘Robbed me ‘of tobacco”. 
On tlre. ‘trial the expressions proved, were, 
“you have dishonestly taken my tobacco:” » 
There is no rule more ~ familiar than that 
which requires the’ allegata and_ probata: to 
correspond, nor to which there are fewer ex- 
ceptions. In the application of it to actions of 
slander it ‘pas beeh most usually ‘held sufficient 
to prave the substance of the words spoken, 
and we think correctly. For, the expres- 
sions charged in the Pgtition and those proved 
on the trial convey - the same jdea; altho’ the 
words are not precisely, the same; ahere i is. no 
variance e between thie injury alleged apd the 
injury proved: as if, for example, ‘the plaintiff 
had declared that the defendant. had falsely ac- 
cused hith of committing murder, and it came 

















‘he had wilfully administered poison, or that 
-he had Jain in wait and killed. 


= oles submitted to,a jury, mn 


iges at 2500... Phe defend- 








~oriton trial that the words spoken, were;. that. 
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OF THE STATE OF LOUISIANA. 
“We shall therefore give Nes plait he. 
benefit of this i ation oO in’e -" 
amining web he eds lefen- 
dant accused him of. “Committing robbery; isp 
‘supported by. évidente ‘thay | bé., arged’ | bite ~ 
with having dishonesty raked, or Whetbe 
other words the ‘allegation. and ” proo se C5 
substance the same. We’ are of Ag bey. 
are’not. It is true, there. can co ; 
without*a dione il but ge may be, 
and there” Acegquem ly, is a Gisbionest taking, 
withouprohbery, betause there aay be be 2 tak- oe 
ing without forces, “-Ribbbéry ound Tarcbay are 
not'the sanie crimes, no there oe te and. 
manslaighiter aré the same ne 6 “Hices, and a 
man may,’ in many vistdieee sa ~~) apd truly 
charge another as gully” oft theft and yet be. 
wholly unable ta ak the allegation n that sf 






: robbed. Evidente threfore. that” the... 


ant published the plainriff- was guilty of i 
lesst# Of thesé crimes, does hot Support an. a- 
vermeht that Ke charged him with the higher, i 
because ‘the latter is nof snecessarily included 
in the formér; and to admit it, would be. ‘intgo-- 
ducing“ thidtvery“evily ‘Which thé ¢ establistiment 
of the tle Was intended to avoid. te was im + 
agremie oti ‘to be struck’ with’ the observation 















: e given b but 4 general 

nial, j 5” 
THe rst hoivever, contended, that 
words 2 npttised i in, the” petitition, in the. 
tec! nical sengey bay Innhe a Adioaenshte: 


philologi a the practice’ of sévera -emi- 
nent wg ;_niamelyy: én- pnlawful. taking, 
4 i this ardoment wigbe bementitled . 
: i stbod atone i in.the Petition,” we. 
pal ag ‘shy por sue: £ ndetlint it is. expressly, 
in it, that the word is ‘used, incite, legal 


signification, ero. the “denial or justification of 
















defendant was drawn, and “the ‘plaintiff canniot, 
now ‘he ¢ pevintued t to' vary fromf tin, order, to 


If the case. stood con these pleadings. alone, 
in WE éhould be st strongly ineliped. to-beligye:that 
the court below onght, of the applieatign..of 


. the defendant t, to haye dixected-a, DORA! 


oe'by hing ve 
‘rr in an, 
pesos and .to.- 


ae Jorg gs to. the wos are hing Poa mion of. 


the chaygei in that stnse, the atteation, of: the. 


-makethis allegation to come down to his»proof, 
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main.to be noticed The plaintiff, after. issue 
was joined, finding the error info’ which” he 
had. fallen, in setting forth ‘the diduderous 
words, filed a supplemental or oe pe- 
* tition, in which he declared on th 
as they were afterwards’ proved: No 7 
was taken of this by the appellant,'and w 
the cause came on'for trial, and daakinsed 
for the appellee-was about to read the docu- 
ment, an dhjection was taken that it had’ hot 
- been'verved on the defendant, and could not 
be offered:to the jury—of this opinion. was the 
judge and the plaintiffexcepted ~ ~~ 

Before expressing our opinion, on the law 
which this point presents for decision, we deem 
. jr necessary to clear from around it, irrelevant 







matter which cannot in any respect ‘affect the — 


question.» Such we considerall-that was said 
__{n relation to the hardship to which the defen- 
dant, who was a foreignér, was exposed in 
consequence oMhis faving left this country the 


day after the shit was commenced, uninformed 


of any other charge but that contained in the 
original petition, instructing his agentan il 
coungelin relation to the accusation made a- 
‘Gainst him, and totally unsuspicious that any 


there argother features in the. case ‘which re- we 























































_ BastuDiatrct. 
~ey-~ _. hardship, it is one of his own creating, and we: - 
aE cannot see how he shoul by hisact, be placed .. 


if this cirenfuistance were held to affect avalk. - 


_ cantiot be divested or impaired by any. act of 
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change. would be made. in it. If this» be a 





ina better situatidn than one of our own citi- ; 
Zens. The hardship would be the other way,; 


our @é¢ision, as to the right of using the a-., 
mended ‘petition. But it does. not. It is a 
general rule, that jurisdiction. once. obtained, 


the parties pendente lite, and this applies to all 
the ineidents of the cause, as well as the pow- 
er of the: court to reer a final judgment. 2. 
Wheaton, 290. y apretiee 

We liave now to consider whether it were 
necessary to have the amended petition served . 
on the defendant. On this subject, ourlaw is 
silent, and we are therefore under the necessi- 
ty of resorting to legal analogies asa guide for», _ 
our decision. ‘Phe object of service istwo-., |. 
fold—to bring the party into court—aud to in-_-. 








struct him of the nature of he action. if he » 


appear and answer, service of an: amendment «i 
to the petition is unnecessary for . the first pur, | 
pose. Sand it appears to us, equally so for 
the second, for fhe defendant being in court, . 


any..change made in the pleadings, after per--F \- 


he > “* 
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| mission to that -effect, if obtained oft due nd 
 . tice to him or his attorneys must be: within his” 
| knowledge; at least, itis his fault, ifi it. is -not. 
. We see no more necessity.of se "an 
ded petition, than there is to serve the-ans 
on the plaintiff, or the replication (if the rules 
of court require one) om the defendant. 
In the present idstance, the record States 
that the plainuff had leave to amend, with. the 
consent of the opposite party ; we:think there- 
; fore, tHe judge erred in refusing to. let. the.-a- 
‘le mended petition be read, on the — that it ~ 





had:noi been served on the defence Hat 
it been. suficred to goto the janyy. b  aecire 
"proved, would have corresponded cnn the a- 
verment, and this difficulty, at Jeast, would - 
3 | _ have been removed. As it was not, we have 
? a verdict “rendered on evidence, which - the 
pleadings did not authorise. This-in itself. is, 
perhaps, suchan irregularity as would require 

us toremand-the cause. But we cxpress no 
opinion on that point; for there is ‘another ob- 
jection which Cavinot he got over. Supposing” 

this amended petition, by being inwproperly re- 
jected, could be. viewed in the same light | here 
~ as ifit had been submittéd to the Jars, there 
Was no issue joiged on its ‘for the aaswer. to 
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t the original petition certainly. did not apply, to 
“the.subsequent amendment. ‘The Puittiog the 


case to thé jury, betore an answer was filed, or 

itis formed in any other way, was 
ee ames was nothing for them to try.’ If 
the defendant neglected to pleady® ibe! should 
as in a case quit similar, in the late superior 


court, tie quickened by tiking a judgment by 
default, Austin vs. Morgan, 1 Martin, 205 


Qn ‘the whole,’ therefore,. we are. sinha 


_ thatthe words proved, could ‘not be “offered in - : 


support of the original allegation—that they 


. ould n given in evidence under the amen- 


ded petition; for no issue was made up on it 
for the jary to:decide on, and that eonsequent- 
“ly, the ys was irregular ‘and must be: <r 
aside, 

“We have Lewd eee to give ¥ jae 
of nonsuity-but we do not think’ the ‘eave au- 


. thorises it: Phere tras heen as‘much fault’ in 


the defendant nat pleading, asin: the plainuff 


going totriel onam imperfect issue: We thittk 


justice will be best promoted: iby" remanding the 
CAUSE;-to enable the parties to raake ‘up be 
pleadings and have a ae again.’ | 


tei is’ therefore Maat a ajoteed and A 
creed, that the bees of ‘the parish court 


= . 
* 
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be annulled, avoided aml reversed ; that the = Digit, 
ease be. Tethanded, with in inet “as s. te be i 
judge to proceed mm .the same 
law, and that the appelle 
appeal.” ste ae ed — - A 
Kiverniore for the plainuify, Preston forthe 
defendant. 9. ie cage hgpeGer dens 


‘s ” “4 . : st 2 > ” 







i FITZ ve CAUOQHOIX. ... 
“Appelt. from the court of the cara dune: Nothing can 
satis f be assigned as 
Diyrtmews, J, delivered’ the opigion of the on the feo of 
that 
court. This suit was Brought, on a promissory, Be agave 


negotiable note, by the endorse, against the gly trodes 3 


endorser, The petition contains all necessary ced After suff 
ers 


allegations of Tegal demapd ¢ of payment from ing itdgment, 
fault, the’ 
the maker of the note, refusing o or neglesting deena wlio 


as legally ci- 


‘on 1 his part to pay, protest and notice to the en- ted, cannot as- 


dorser... The def; ndant suffered judgment, to sat b - 
be taken by default, which was after wards the record, the 


want of evi- 


confirmed by the court helow,, andhe appealed. fence to estab 


There is no.regular statement of facts i in the jm ve in the 
case, or bill of exceptions : nor does it ap- 


pear that any testimony or proof. was taken 
_ down in writing. There is only a certificate 


ofthe district judge, that the record, as it is sent 
- Vor. 1 (Ne 8.) 34 
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ris ? “up, contains alk the matters on Which the casé: ” 
ano was tried, in-the’first instance. This being the 
—_ *“ sitpigatoa of the. cause,tifie gounsel forihe appel- 
Cavosorx ant assigns; as errors apparent ‘on the. face of 
the record : ist. want of proof of the signature 

of the defendant agendorser. 2. That there 

was no demand from the drawer of the note, 

8. No proof of notice to the endorser, &e. All 

these things might have been, supplied by testi- 

mony, and*.we have repeatedly determjned 

that maiter, which may have been shewn by 
evidence in the court below, does not form le- 

gal ground for an assignment of ertdrs appn- 

rent off thé record of proceedings, when a causé 

is not aided By a statement of facts, &c. ‘But 

* should ‘it be admitted (Rat the certificate” of 

the judge in the ppesent case. produces, in 
some medsures the’ effect ofsuch a statement ; 
still we ate of opinion there is no error in the 
judgment of the district court. Every thing 
necessary to entitle the plaintiff to recover, is- 
alleged in his petition. These allegations 
were not denied by the defendant. After being 
duly cited to appear in court, he made dé- 
fault and the court below was correct it con- 
sidering the facts, alleged by the’ petitioner 
as confessed. The demand being liquidated 
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required no testimonial, proof to. establish its. East’n District. 
true amount... The judgment gbtained théreon * 
by default, would have become final by % a \ suf, 
-ficieat lapse. of time, without. any further ‘7 in~ 
terferance of the court.. Acts of 1805... P 



























Upon:. the whole, x are ofopinion: that 
this appeal is. frivolous ant taken for bc : 
only, t 


It is therefore ordered): adjudged; and. de-. 
creed, that the judgment of theedistricf courtbe 
affirmed, with costs ; and itis farther ordered, 
adjudged and decreed, that in-addition. to said 
judgment, the plaintiff atk appellee do Fecov- 
er ten per cent'on the amount-thereof, as dam- 
ages for this frivolous apveel 


Preston for the plain Segiers for the de- . 
fendant 2 


oe 


BOWMAN’ vs. pred yess: 


| -APPRAL ifom the court of tlie ies district? ‘The certifi-’ 
cate of a com- 


ha 

Porter, J. delivered the coleias of thea. 2 pont 
court. ‘Thisaction was brought to settle the his s 
boundaries of two adjoining tracts of land’ in con’ = 


the parish of Feliciana, owned ‘the parties “hich appears 
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| it fo this sit, ; The plaintiff” prayed for.a jury 
: — which. was “gratited, and a verdict given. by’ 


wetcaie them in his favor. : A new trial was’ grahted, 
Frowsrs. and the second | jury found for the defendant. 


was- done in Qn this last trial, a bill of exceptions was ta-’ 
his presence. 


e party ken to the: deci ih of the judge @ quo, admit- 
it 


ie me ting to be read in evidence the depositions of 


- at the -trial, 

Deke: the. neve Joseph Book and David'Wattinan. - 

tinlargrounds §=‘The objection to the first was grounded on 

of his opposi- 

tion. the-witucss. uot, having, signed the deposition, 
A-service of 


the interroga- nor made tris ordinary mark to it. 
tories to-be put h 
to a Witness, Phe document, found, in the record, whic 


| denon mest = purports to Be. the testimony of the witness, 


notice of the ages appearto ‘have the, mark of the. deponent’ 


time and place 


of his examina~ affixéd to it., ‘The’ difficulty arises from the — 


tion. 

PP sig nt of form of the comniissioner’s certificate. It is 

court, must be if these words, «I certify that the foregoing 

sh6wn to the 

supreme court, deposition of Joseph Book,. after being duly 
t 

matter’ offact, SWOKR, Was taken-before me at my office in 


In matters 


emphatically the parish of Avoyelles, on the 11th day of Oc- 
tried by peg tober, 1823, between theehours of nine and 
the supreme twelye o'clock, ‘the’ ‘defendant attending in 


court .. cannot 


take on. itself ne rso a arin for the 
pee oot Aly person, and no person ppe g 


casé..on_ —< plaintiff a 
that aid bolus We are of opinion that the expression in the. 
certificate ‘‘ that the foregoing deposition was 


t.lkeh.in the presence of the magistrate,’’ furs 
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_nishes evidence that every thing which ap- meet ct 
pears on the face of this deposition was dine? Cw 
before him. We have no better proof that all < . 
theanswers which are there stated, as given Frowsits, 
to the interrogatories, were really those of the 

Witiess, than we have that the ordinary mark. 

of the ‘witness was affixed. Until the name 

oraiark of the person swearing, is placed ‘to 

the paper, on which his testimony is written, 

it is not, strictly speaking, bis depositions for 

the law requires that one or other should be af- 

fixed to render it complete. The certificate 

therefore, referring to the déposition being ta- 

ken before this person commissioned to eXa-- 

mine the witness, necessarily conveys ‘ the 

idea, that. the mark was affixed in his pre- 

sence; for without that, there might have been 

the declaration, or the testimony of the depo- 

nent, but there was not his deposition. Such 

is clearly the sense, in which the act of assem- 

bly referred toin argument uses the word; for, 

it merely requires the party taking the testimo- 

_ 10f the witness “to certify that the deposition. 

has been taken in his presence.” » If this word 
theretyre is not intenged to include the ‘signa- 
ture,, the directions would have been, that the 
commissioner should state that it was sword 
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a! 


stance, the command of the law has been, 


strictly, almost literally pursued, and we are: . 


satisfied that the testimony was properly ad-. 
mitted. 

In addition to this objection, the counsel for; 
the plaintiff opposed the reading of the testimo- 
ny,on the ground that it was irrelevant.and il- 
legal. What were the particular reasons or, 


facts, on which this general allegation was. 


made,we are uninformed, and if we were, we 
would not notice them. We have.already de- 
cided that the party objecting to “evidence, 
must, at the time-of trial, state the particular 
ground, on which he resists its introduction— 


in the language of the authorities, that he must 


lay his finger on the objectionable part, in or- 
der that his adversary may have an opportu- 
nity to see if itis in his power to remove the 
difficulty. Any,other practice. would. enable 


one party to lay anaresand entrap the other.- 


10 Martin, 637, Bernard vs. Vignaud.— » - 


_ The deposition.of David Wattman was ob-, 


jected to, because no notice of the time ,and 
place.of taking it, svas given to. the opposite 


_ party, except furnishing the attorney with, a” 


copy of the interrogatories, several months he- 


ae 


te 
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fore.” . This objection, i in our opinion, was well ee Ps ot: 


taken, andthe court’ erred in permitting 
the evidence fo go fo the jury. The right of 


the party to have the testimeny of a witness; | 


residing out of the jurisdiction of the court, ex- 
amined by ‘commission, is not greater than that 


of ‘the other, to have notice-of the. time 


and’ place, where this examination is to be 
made. ‘Snchis the general principle, and to 
the same effect are the express provisions ‘of 
our statute. Nothing shows that this privi- 
lege was waved. And service of interrogato- 
vies onthe attorney did not cure. the defect. 
The plaintifl had a right to have an opportu- 


nity of seeing and hearing the witness, who’ 


was to depose against him, and of asking such 
questions as his answers to. ‘the interrogatories 
might have suggested. 2 Martin’s Dig. 178, 
n. 16,194 n..10, aet of 1817, .p. 30, 87.. 
Doane vs. Famour. 9 Martin, 222. - 

The defendant here offered to read a copy 
of arule.»fcourt, in order to show that the 


evidence was taken regularly. This rule docs” 


not appear in evidence on the record, and we 
cannot judicially notice it. “These ,particelar 


regulations of the inferior tribunals are not laws, 


which this. court is presamed to know and 
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stl. Sohicle it must recognise, as soon as presented. 
Their existence must be proved, and of course 
proved: in the mare pointed out By the law, in 
. the court of the iret instance and brought ‘be- ° 
‘fore i us, in the game manner that the other-evi- Es 
déncé inthe cause “is, “Vol. 1, Butler vs. De 
Hort, 184. rt 4 
‘Ithas been’ strongly ogi on us, that even 
rejecting this evidence, there is still enough on 
the record to enable'us to affirm the ‘verdict. 
This position brings directly before ‘as ‘the 
question, whether, “in ‘cases ‘of this ‘kind, 


which are emphatically proper tobe tried by 
ajury ofthe vicinage; this eourt ‘can with 


proptiety take on it to decide the cause on oth- 
er evidence, than that, o which the jufy "pas: 
sed. The weiglit, which is properly attached 
to a verdict in such cases seems to forbid.us’ do. 
ing so. ‘The plaintiff had a right to demand, 
and did in fact, pray for a jury in the* court 
below, and he had of course, a right that they 


_should pass on his case on legal évidence alone, 


so that he might have the benefit, when his 
cause came here, of that presumption fin his fa- 
vor, which a verdict would have created it 
follows then; that if the chance to obtain this 
advantage has been taken from him, hy the act 
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_ of the opposite party, or the error of the judge, pee a 
"he has a right to have his cause tried again. ~. 

‘If, indeed, the evidence appeared to be imma. pte 
terial, or such as we were clearly satisfied, Ft°¥=™%- 
could not have contribused to influence the 

minds of those who passed on it, we might, 

perhaps hold, that it was unnecessary to re- 

mand the cause. But the testimony was ma- 

terial and importags. It is impossible for us 

to say, what influence it had on the minds of 

the jury ; we ./o not know what would have 

been their verdict without it, and we therefore 

feel it our duty, to enable the parties to come 

here, with the benefit of the opinion of the ju- 

ry, expressed on legal evidence alone. Upon 

this principle we acted in the case of Gaillurd 

vs. Van Alllen, reported in 10 Martin, 479. 


' It is therefore ordered, adjudged and de- 
creed that the judgment of the district court be 
annulled, avoided and reversed, arid that this 
cause be remanded for a new trial, the appel- 
lee: paying costs of appeal. 


Watts & Lobdell for the pies, Woodruff 
- for the defendant. 








VoL. 11. (N. 8.) 35 
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oa | BUTLER vs. KENNER & AL. 
i id . *e 
a AppEat from the court of the first district, 
vs s 


Kenner &4t. Martin, J. delivered the opinion of the 


An executor, court, The petition states, that Re Butler di- 


“who sues on a 


cause of action ed, possessed of con-iderable real and person- 
that did not ex- Z AS . 
ist in his tes- al property, in the states of Louisiana and Mis- 
tator,needsnot . . . P ° ae 

sue as execu- Sissippi, having appointed the plaintiff and A. 


tor. ‘ ‘ . 
‘the bailee L« Duncan, hi> executors#and his will was 


pannee opbese proven and letters testamentary accordingly 


the right of a issued, from the court of probates in New Or- 
third person to . at . 
the thing bail- Jeans—but the period within which the exec- 


i utors were authorised tu act, has long since 
expired—that the plaintiff proved the will and 
obtained letiers testamentary, in the state of 
Mississippi, having previously given bond ac- 
cording to law; but A. L. Duncan did not 
prove the will neither did he act as an executor 
under it in the state of Mississippi—that, he 
paid tovthe devisees of his testator and the 
heirs. of Margaret Butler, th» testator’s wile, to 
whom one half of the personal property of his 
testator in said state was bequeathed, their res- 
pective shares of said estate, with the excep- 
tion of certain bank shares and a quantity of 
cotton, and has lately iransferred to the heirs 
of Mrs. Farrar 296 shares in the bank of 
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Mississippi, and disposed of the whole estate 
according tolaw, except 91 bales of cotton, 
anda quantity of it ‘in the seed, which has, 
procuced 128 balgs,and he afterwards obtaine 
296 hates, frem the crop off the deceased’s plan- 
tation, in said state: the wiole @f which cot- 
ton, viz. 424 bales,he consigned,-for sale, tothe 
defendants, Commission merchauts ih New Ore. 
leavs, who soli it for $24,611. 54, as, by their- 
account of sale, appears, 

‘Phe petition contains another charge of the 
same sum, for money. receiwed: for the plajn- 
tiff’s use. . 

Itis next averred, that by the defendants’ 
neglect and refusal to pay, the plaintiff is dis- 
abled from settling his accounts, with the or- 
phans’ court in the@tate of Mississippi, to pay 
the remaining debts ofthe estate, andrealistng 
the commission to which he is entitled, where- 
by he suffers damage to. the amount of 10,000: 
dollars. 

There is next a charge for the like sum of 
$27.611 54 cts. stated as due from the defen- 
dants to the plaintiff, onthe net proceeds ofa 
quantity of cotton, by him shipped to them, 
and by them, sold for his account. 

The defendants, after a plea in abatement, 


East’aDistrict.. 


d Kenner & AL. 
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which willbe considered, deny that they are 
indebied to the plaintifiin any other manner 
than appears by an account, annexed to their 
answer, and which they aves, contains a true 
a¢count of all their transaction¢ réMitive to the 
estate of the: plaintiff’s testator, and that. they 
were duly authorised to charge all the items 
therein charged. They denied that the plain- 
tiff, as executor, madethe payments and trans- 
fers alleged to have been made, either to the 
legatees of his testator, or tWfe hefrs of Mrs. But-' 
ler » but that these payments and transfers 
were made in pursuance of an agreement 


referred to. in their answer to the plaintiffs 


interrogatories—that the proceeeds of the 296 
bales of coton were .disposed of according to 
the order of the plaintiff’s¥co-executor, and 
according*to the above mentioned agreé¢ment. 

They answered to the plaintiff’s ingerroga- 
tories that, 1-t. in 1821 they opened an ac- 
count with the plaintiff, as executor of R. 
Butler, and continued to correspond with him, 
up to the time they rendered him the- account 
current, a copy of which is annexed to the pe- 
tition, viz. Nov. 9, 1822, when they ‘received 
a letter from him, complaining of a charge of 
$17,326 76 cts. dated April 9, 1822, mena- 
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cing them with asuit, unless it was aBapdon- Est’ District. 


mesa March; 1824. 
doned—that they replied that the estate was’ Uva 
charged with-that sum, by the diréctiowof his °°" 


co-executor, and af Hérriet Hook, orfe®Uf the Hesss® at. 
legaees, who was'entitled to that sur and 
more, by the agreement, refertéd to in the an- 
swer, and a conseqtfent partition and settle- 
ment, made by the co heirs ; sanctionéd and 
approved by the plaintiff, and earvied into ef- 
fect by commissioners, appomtedsly-the heirs, 
the plaintiff bejng present and assenting to the 
partition and settlement, so that the defend- 
ants could net withhold from said Havrtet, the 
sum there assigned her . 

2. The defendantsnever received any di- 
rectians from the pfainiiff, aso the manner of 
keeping Said account. — 

3. They received instrietions from him, to 
keep a separate account of the disbursements 
of the .W6odstock *plantaion,eas appears by 
his letter,*ann: xed to. the answer; and they 
have no recollectién of having @ver received 
any other instructions, relative to the manner 
of keepfhg accounts—they never considered 
the instructions, as placing the funds derived 
from the Woodstock estate out of the control 
of A. L. Duncan, his co-exccutor, and therefore 
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felt perfectly safe, in paying over to Hartiet 
Hook, the money in theirtiands, in the man-. 
ner set forthdn the first of these answers. 

4.» They kept an acceunt, with the plaintiff, 
confined to these transactions with him, as £X 
ecutor of R- Bugler ; butno joint account with 
him and A. L. Duncan, hiseco-executor. They 
had no otber instruction, as to the mode of 
keepiug this account than is-centained in the 
third of thesp.answers. « 

The suit was submitted to thg court on the 


' followimg agreed: case. 


R. Builer died, “Oct. 5, 1320, deaving she 
plaintiff and A. L. Duncan, his executors. 

2. On the 9th of Dég..foltowipg, Dahcan 
obtained letters testamentary in New Orleang, 
for the state of Louisiana, oaly; haviu® never 
qualified as executoy; ig tlre siffte of Mississip- 
pi. . 

3. The plaintéff obtained letters testamentary, 
in Louisiana on she 13th of May, 162}. 

4. He obtaiged like letters-in the state of 
Mississippi, on the 25th of June, 1821, and ex- 
ecuted the bond requited, with sureftes for 
150,00 dollars, for the faithful discharge of his 
duties as executor. 

5, He afterwards proceeded, gn his own in- 
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dividual responsibility, as executor, in the state Pasta District. 


of Mississippi, to the inven. tory and apprais- 
‘ment and tht discharge of his other duties. _ 

6. He made the payments and distribution 
of the property, evidenced by the receipts annex- 
ed, and referred to in his petition. These re- 
ceipts were duly executed by the persons by 
whom they purport tobe signed, and it is ad- 
mitted that those who appear to fave signed 
them as agents, were so authorised. 

7. The cotton, mentioned in the petition, 
and for which payment is ¢laimed, grew on 
the plaiutiff’s testator’s plantation, in the state 
of Misgissippi ; it came to the plaintiffs hands 
and he shipped and consigned it to the defen- 
dants. | 

8. They received and sold it for 27,611 
dollars and 54 cents. 

9. B. Farrer, BT. Young andEliza Young, 
are the heirs of Mrs. Butler, wiio died in Oc- 
tober, 1820. 

10, K. Butler devised to his wife one half 
of his'personal estate, in tiie state of Mississip- 
pi. | 

11. The plaintiff gave the instructions, in 
his letter to the defendants, referred to in this 
answer to his interrogatory. He gave them 


March, 1824, 
PY 
ButTLeER 

VS. 
Kenner & Ar 





280 


East’n District. 
«March, 1824. 
PN! 
— ButLeR” 

vs 


“Krnner & AL. 

















CASES IN THE SUPREME COURT 


no authority to pay to Harriet Hook, or any 


other legatee, and wrote the letter of Nov. 13, _ 


1822, protesting against the defendants’ cone 
duct in regard to the’credit giveg -to “Harriet 
Hook, and the consequent debit’ on his account 
current. , 

12. There are several debts of the testator, 
unpaid in the state of “Mississipfpi, amounting 
to 2000 dolJars ; and several claims disallow- 
ed by the plainiiff ; but ,for which suit may 
be brought, amounting to 3000 dollars. 

13. The plaintiff has a considerable sum 
due him for cgmmission, as-executor of the es- 
tate in the state of “Mississippi, and there are 


- not sufficient fundsin his hands to discharge 


the claimsand said commission. 

14. He was enjoined by the court of chan- 
cery of the state of Mississippi from dividirg or 
distributing the estate in his hands, and this in- 
junction. was in force at the date of the item 
complained of. 

15. The agreement referred to in the an- 
swer, was communicated to the plaintiff be- 
fore the date of Harriet Hook’s receipt, and 
was acted upon by him, in the distribution of 
the estate, 


16. The plaintiff in May last received let- 
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: 
}. “ter from judge Dick, stating a outlines of seats : 
_ a division.of the-estate.. - ; oS ~~ 
17%: Ang Panca shewed hima copy of the — 
‘agreement mentioned if that letter. , Kenner § ar. 
18. All tlig-estate which came to the*hiands, 
or is upder the tontrol of thé executors, except 
the balancey arising on the sale of cotton ifthe | 
defendants’ hands, was, previous to the institu-: 
tion of the presenwéuit, distribituted-and divi- 
ded.among the heirs and legatees, according to 
the pringiples of the agreement referred to. 
All these distributees are wealthy, and fully 
able to pay any debt or legacy, remaining un- 
satiified. . * 
There was jpigment for the ow and 
the plaintiff appealed.- 
By the agreement relied on bythe defend- 
ants, a partition of the estate of R. Butler, and 
M. Butler, is made, and 4o the payment of a ba- 
lance dye to the heirs of M. Butler, , the. pro- & 
ceeds of cotion, and other moneys of the ~— 
are affected. 
Judge Dick, in his letter to the pjaintiff, of 
May 11, 1822, informs him that a divisiowand 
transfer “of the severaf portions of the eState 
has heen effected, except the balances in the 
| defendants’ hands, and the money due by 
Vou. u. (N.s.) 36 
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tracted With, and are responsible tq him alone ; 
that the agreement of the partiés, in regard to 
the division of the estate, cannot affect or 


modify his right on the defendants. That if 


this agreement is to have affyeffect, it does not 
suppot the alleged payment to Mrs, Hook» 
a devisee of Kt. Butler, as it approprigtes*the 
funds in ‘their hands to, the payment of the 
heirs of his widow. The platntiff is respon- 


sible to the devisees and legattes of his testa- 


tor, for the proceeds of the cotign, and has 
therefore a right to @lainr these proceeds front 


the defendants. Duncamwas witheut autho- — 


rity to instruct ; nothing authorises his interfe- 
rence. The defendantshaving undertaken to 
@t as the plaintiff’s agent, and received the 


cotton from him, cannot dispute his a ’ 


nor withhold an account of the payment of the - 
proceeds from him. 


‘Theedefendants? first ground of defences id ide : 


technical one, that the plaintiff sues an execu- 
tor, in the state of Mississippi; and, as such, 


ought previously haye obtained letters testa- 


B. and“that he has-beard that Meg” . 
am Hook has purchased for -50;000. dollars, J 
Burtt M‘Cutcheon’s part of the Woodstgpk estate. 
The plaintiff argues that the-defendants con- 
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- tator, with one in his own. right. 
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shentary ir this state. ~ That he cannot join in East'a District. 


the same petition a claim, i in-vight of his tes- Soy 
wn 


-. ‘The plaintiff’s cause of-action was not one Renken & Aly 
whieh ever éxisted in his testator, the snit can- 
not therefore be said to be brought in the right 


of the testator. The plaintiff contracted with 


the~defendants, in respect to a quantity of 
cotton, which is alleged to be a part of the és- 
tate; the plaintiff might have avoideds men- 
tioning this circumstance ; «for his _pessession 
gave him such a qualified property in the cot. | 
ton, as warrantéd his suing for @ny injury done 
to that possesgion, or the breach of any con- 
tract relating thereto. Hunter vs. Postlewhaite, 
"10 Martin, 456. 

“It-is next insisted that the plaintiff, by his 
own testimony, being anefgent only for the 
devisees and ldBatees of his testator, must be 
bound by, and cannog alte? any disposition of 
the property, whick these, his: principale, have 
made. An executor is wot the agent of the 
devisees or legatees. To what use would his 
interposition be, if the devisees or legatees 
could at once command their respective devises 
or legacies, maugre the executor? Itis from his 
hands they ought to be received, the things so . 
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East’aDistrict. deyjse.i and bequeathed are not. to-be arrested 


March, 1824. 


~~ in the hands of -his agents, and disposed of eo 


TLEB 
vs. 


invito. The counsel has shown that the bailee 


KENNER & 4+ cannot withhold the thingbailed; although it 





be not the property of the bailér. Pothier, 
Mandat, n. 62.. Surely, the rights of the al- 
leged owner, a third party, cannot be examined, 
hecause they ,cannot be affected by a suit 
in which he neither appears,,nor is cited. 

The defendants contend farther, that, ad- 
mitting ghey were once accountable to the 
plaintiff, they are no longer so, because : 

1. The propefty has been. divided, and ap- 
portioned by the heirs, deviseés and legatess, 
to which Duncan expressly, and the plaintiff 
implicitly, assented. 

2. The money paid to Harriet Hook wds 
directed to be paid hteby Duncan, who ad hoc 
was still an executor. «< . 

3- By a subsequent amicable agreement, the 
propertyawas, with the express assent of the 
plaintiff, divided aunmopg the devisees and lega- 
tees, whereby the legal title vested in these 
devisees, and the defendants became thereby 
bound, on notice, to dispose: of the funds in 
their hands accordingly. 
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dt fs admitted that Dancan’s yéer of @xecu- asta District. 




















March, 1824. 
torship had expired, “and that his power result- Sea 
ing from the letters testamentary granted him Bose, » ae 
by the court of probates of the parish of Or- Benner & at. = 
icans; (without! which’ “he codld: exercise .no ~“ 


power under the will,) in Louisiana, had ex- 
pired: and it is admitted that in the state of 
Mississippi, executors must ,before acting, give 3 
surety and procure letters, which Dantan - ae 
never did. The defendants cannot, in our 
Opinion, derive any help froth Duncan’s act. 

The plaintiff appears to haygbeen satisfied 
with the mode of dividing tid ROborty, which 
the parties interested had agreed upon, ‘and 
acted in pursuance thereto. “But his lien or 
right of holding any part of the estate, of 
which he did not deprive himself, does not ap- 
pear to have been thereby affected. The Prag 
ceeds of the cotton «were always in his hands, ~,. 
although in the possession and castody of his 
agents, an unapprepriated Pésiduum, after the 
heirs Of M Butler were paid without receiv- 
ing auy part of it. , & 

ltis further held that the cotton way not a. | 
part of the testator’s estate, but was the indi- 
vidual property of his devisees, or the heirs of 
his wife. 
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"Blarch, 1824 This“ is re-producing an objection which 
<ev-~ has already been disposed of, when we con- 
Borer cluded that the bailee could not oppose to the 

Kanne § a0. bailor, the right of another to the thing bailed, 

The case agreed shows that the cotton, the 
valut of which is claimed, came to the plain- 
tiff’s hands, as executor of R. Butler, in his: 
adminisjration of his testator’s estate, that he 
shipped it to the defendants, with orders to selk 
it for him. > 7 ’ 

Whether the cotton made really a part of the 
estate or not, appears to us unnecessary to de- 
termine. ities, the plaintiff, by taking it, 
and causing it to be sold, made it assets in his 
hands,and is accountable for the proceeds. The 
creditors or legatees of his testator, must esta- 
blish their claims, upon any part of their 

eects contradictorily with him, and cannot 

p these proceeds i in the hands of his agents : 
as the co-exegutor is not chargeable with the 
assets that came téthis hands, aad cannot give 
any directions as to the disposition of the 
proceeds. 

If the cotton be no part of the estate, then 
neither Duncan as co-executor, nor the devi- 

sees and legatees of K. Butler, nor-the heirs of 

M. Butler, can be considered as having agreed 
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to any disposition of it, for the division of the ®ast’aDistriot, 
plaintiff’s testator’s estate waeal! they had in ee 
waw. Botuss\ ! 

We do not discover any thing in thé case Keven € a0: 
authorising the. conclusion that the plaintiff ; 
consented to the payment,. which he now von- ‘ 
testa, and the court erred in allowing it. 

It is therefore ordered, adjudged; and dé- 
creed, that the judgment of the district court af 
be annulled, avoided, and reversed, and that 
the plaintiff recover from, the ‘defendants the 
sum of twenty-seven thousand six hundred and 
eleven dollars and fifty-four cents, with inte- 
rest from thé inception of the suit till paid, 
with costs in both courts. 


Hennen for the plaintiff, Grymes for the 
defendants. 
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i DONOUGH vs. JOHNSON’S EX'RS. 


Appeal from the court of the first district. An executor 
fs not liable, 
in the district 


The defendants have appealed from the court,fora débt 
of his testator. 
judgment of the district court, in which the 
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Bastin District plaintiff has recovered-a debt alleged, and 
March, | 
K ahey there proved. to be due from, the testator. “a 
M:Pysous# * It is clear the plaintiff and appellee mistook. 
bao 2 he the tribuval:in which bis claim must be exclu- 
sively inforced. Executors must, in the pay- . 
ment of debts of the succession, proceed in the 
* manner prescribed to curator. of absent heirs 
. Es and vacant successors. Civil Code, 276, art. 
ae 174 The couccof probates is the tribunal bt- 
3 r J fore whieh claims against the testator’s estate 
must be established. Other courts arey as to 
such claims, witHout jurisdiction. 















ON ITO 





It is therefore ordered, adjudged, and de- 
creed, that the judgment of the digtrict court 
: be amaulled, avoided, and RIM, and that 
( the plaintifi’s action be dismissed, he paying’ 
costs in both courts. 





. +> «@ ® 
Porter for the plaintiff, Smith fer the de- 
fendants. - 
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East’nDistrict. - 
STERLING'S HEIRS vs. JOHNSON. ~ March, 1824. 


Apreat from the court of the third district. Sremune™ 
’ “ ‘HED 

“Marruews, J. delivered the opinion of the — 
court. In this case the defendant is charged’ os 6 ing 
with having trespassed on the land of re dispute 
plaintiffs, and that he. still holds possession lineoftheyoun- 
hereof, contrary to their right and title to the gg go ” 
property in dispute. From. the prayer of the se yd 
petition the principal object of the suit scems 2 
be, to have the title of the parties settled,; and being also the 


boundary line 

possession decreed to the plaintiffs according to of the former. 
the limits of the. grant or concession under 
which they claim. To this effect judgment 
was rendered in the court below, from which 
the defendant appealed. 

The cause presents no legal question. of 
difficulty ; but depends for its decision solely 
on matters. of fact; among which .one only 
appears to be disputed, i. e..the locality or true 
Situation of the north east corner of .the 
tract of land owned and claimed by he 
plaintiffs. This corner, and a line drawn from 
it, south toa proper distance, form a. common 
boundary between the contending. .parties, 
being the eastern limit of the plaintiffs, and the 
western of the defendant’s tract of land. To 
VoL. u. (No 8.) 37 

















East? District. 
March, 1824. 
WI ay 


STERxINO's 


", ° HEIRS 


v8. 
JOHNSON. 
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establish its real position was a burthen incume . 
bent on the appellees. This we are of opinion 

they have done, by sufficient evidence. - ‘The 

ti stimony in the case shows clearly the situa- 

tion of the south west and north west corners 

of the plaintiffs’ tact; but a line run_ east-- 
wardly trom the latter puint, the distance re- 
quired to give the quantity of land called for; 
by their survey anu grant, would not reach the 
hickory corner for which they contend as the 
north-east limit. It was therefore necessary to 
establish the true position of this puint by tes- 
timonial proof. For this purpose we have the 
‘positive and unimpeached testimony of one 
witness, to whom the tree marked as a corner 
had been shown by one of the chain carriers, 
who had assisted in sufveying the land for the 
grantee, but was dead at the trial of this suit. 

The record also exhibits proof that the saine 
tree was the known and established limit of the 
survey and grant under which the defendant 
claims title. 

Further, it is agreed that the full quantity 
called tor by this grant is embraced within the 
limits of this survey, without extending it to the 
westward of the place where the hickory once 
‘stood as a corner common to both the tracts, of 
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plaintiffs and defendants, on their northern East’aDistrict. 


limits; but being destroyed by time or accidents 


March, 1824, 


ow 


a white oak neapsthe same spot has been sub- SrEAapats 


stituted and marked in its stead. The whole 
evidence of the cause shows most clearly that 
this point is the limit of the defendant’s land to 
the west, or that it hs always been considered 
assuch. The plaintuffs claim-under the oldest 
graut and survey, and the original concession 
under which the appellant claims title, calls 
to bound westwardly on said survey and grant. 

Now if both surveys had been correctly 


made, the tree which separates them must be- 


held in commou, and proof of its position in 
relation to either grant would cause it to pro- 
duce effect on the other ; surveyors, like all 
other public officers, are presumed to do their 
duty until the contrary be sliewn ; and there is 
no evidence in the present case that the per- 
sons who made the surveys and plats now un~ 
der discussion, did any thing to the injury of 


either of the parties litigant ; therefore proof of 


the limit in dispute being the real line of the 
younger grant is evidence of its being also the 
boundary of the elder. But admitting it not 
te be positive and incontrovertible, it is strung- 


— 
Jounson. 
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Baar “igen i i i 
ae: tee ly corroborative of the oral testimony which 


q wryly appears in support of the anya fact. 

a Sea rvo's 

@ bi ft'is therefore étdeeed Wadjadged, and de- 
Jouxsox. ereed, that the jadgment of the district court 


be affirmed, with costs. 


Woodruff for the plaintifis, Watts § Lobdel} 
for the defendants. 
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KILGOUR vs. RATCLIFF'S HEIRS, 


_ A power to Appeat from the court of the third district, 
pie yee — f : 

and carry it on J y 

to final judge Porter, J. delivered the opinion of the 
ment does not ° A ° 

include that ot Cuurt. The plaintiff as assignee of Margaret 


aki : 
promise, nor Hall sues to recover the one half of the pro- 


oe ae perty adjudged tOrher i in a suit which was cat- 


. A. riéd on and prosécuted ‘to. judgtnent by the 


of a court ofheirs of Hamilton Pollock, deceased, against 
competent ju- 

risdiction can- the present defendants. : 

not be examin- 


by =. ~~ is necessary to take a review of the grounds 


under them. 
— receipt 00 which that action was brought, the manner 


- of a part of an 
pele! pendrive in which it was commenced, the circumstances 


an iptention tothe proceedings which followed the rendition 
ratify or com- 
promise, by of the judgment, 





eee 





ed collaterally, For @ cortect understanding of this case it 


by theagent, e which ‘attended its prosecution, and to narfate © 
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Hamilton, Pollock, the ancestor of the: per-EastaDiatrict. 
son unde? whom the present plaintiff claims, yee: 9 
finding himself"in embarrassed circumstances, “-S°* 
and apprehensive of being sued by his. credi- Sones 
tors, made a simulated sale cf all his property 
to. William Ratclifi, the ancestor of the pre- suanieppanct 
sent defendants. Before this sale was revoked * 
or annulled, both the parties to it died. _Pol- 
lack leaving as his heirs: Hamilton Pollock ju- 
nior, and Margarei Pollock, the latter at the 
time of her uncle’s death being married to 
David Hall. Ratéliff’s representatives were 
his widow and children, who are-the — 
defendants. | 

The heirs of Pollock having determined to . 
bring an action to rescind the conveyance made 
by their ancestor to Ratcliff, Margaret Hall, 
and her husband David Hall, who were then 
residing in the parish of Rapides, authorised 
Hamilton Pollock junior, the brother aad eo- 
heir of Margaret, to institutea suit against the 
heirs of Ratcliff, in order to have the sale made 
by their ancestor annulled. An action was'ac- 
cordingly brought in their jvint names, and 
judgment obtained in the district court of the 
~parish of Feliciana, from which judgment.an 
appeal was taken. But} before it was carried 
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Eas@eDistrict. Up to-this court .a compromise took place be- 


March, 1 


a ie i 
“Ki a 


* tween the defendants and Hamilion Plllock, by 
which it was agreed he should abandon part of 


Rarcurre's the property recovered—that is to say, 24 bales 


of cotton, and that the other objects specified in 
the decree should be received in discharge of 
. And on his receipt being produced'in court, 
wa ledging this agreement to have been 
varried into effect, the attorneys in the cause 
consented to have’ satisfaction entered on the 
judgment they had omained against the de- 
fendauts. *: 

The plaintiffs claim by assignment all the 
right, title, and interest, which Margaret Hall 
had in this judgment ; and they aver that Hamil- 
ton Pollock had no authority to make any — 
compromise of the right of the person they 


‘Claim under, nor to receive the portion which 


she was entitled to under the judgment, that 
the delivery. by the defendants of the property 
received was made it their own wrong, and is, 
as to the party whom they represent, void and 
of no effect. ; 


To complete the history of the case it is 
important to state that subsequent to the judg. 
ment and compromise -already mentioned, 
Hamilton Pollock, who had got into his pos- 
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seasion as already stated, the property-belonging eas ed 


to the succession of his uncle, of which his co- WW 


| heir Margaret Hall was joint prépriéfr, on the _ &™coun 
Ath of August 1820, filed a petition in the court. Rarcutrr’s | 


| - — of probates. of the parish of Feliciana, where 
this aficestdr hedaligh eying that his sister 
: | Margaret, and her*flsband, who were resi- 
dents of the parish of Rapides, should be cited 
according to law to show cause, if any they 
had, why the succession should not be liqui- 
dated, the debts paid, anda partition of the 
. property directed. 

A copy of the petition, and the citation 
which issued in conformity with it, were served 
by ,, leaving copies at the last place of abode of 
the defendants” ; and on their not appearing, 
judgment by default wasrendered against them 
on the 20th of November. | 

On the 30th of December then next ensuing, 
the plaintiff presented another petition to the 
probate court, in which he stated that he was 
a creditor of Margaret Hall, an absentee, and 
prayed letters of curatorship. Upon which pe- 
tition the court decreed ; that it appearing, to 
its satisfaction, that the said Margaret .was an 
absentee, it was ordered that the petitioner 
should be appointed curator on his giving bond 
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Eastuistrict. and security according to law. After this ap- 
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~< peintment, on the 18th of January,'a decree 
Kircoun of ipartitiél® -was ordered by ‘the court, an 
Rarcurr’s attorney having been'previously nominated to 


HEIRS. 


the abseutheir. In‘the division made, in pur- 
suaute to this orang eon stated to be 
coming to each, is eleven hundred and-sixty- 
eight dollars. m 

‘Nhe défendants pléaded several exceptions 
to the action, which must ‘be dispose. of, 
before we can reach the merits. 

The first is, that an assignee cannot sue in 
his own naire. unless for a debt which is nego- 
tiable. ‘There’is no groand ‘whatever for this 
distinction. Phe sale of such a thing is expressly 
recognized by our code, and’ whenever the law 
permits a man to acquire a title, it allows him 
to enforce that title ma court of justice. 

The second is, that the christian names of 
Ferguson and Riteb, for whose use the suit is 
brought, ‘are not stated in the petition. ‘This 
defect, if it be ‘one, we think cured by the 
plaintiff Kilgour, who sues for their benefit, 
having given his name’‘at full length. 

The’ third exception, which assumes as a 
fatal defect in the plaintiff's title, that he claims 
the benefit ‘of ‘a judgment rendered in 1820, 
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by virtue of a transfer made,in 1817, we con- esr 
sider as equallyuntenable. Whe petition states UA, 
that the right of Margaret Hall to the succes-, “cus 
sion of her uncle was purchased in 1847., This Rarchirr's 
sale was certaigly not invalidated . by the - — 
amount of the succession being subsequently 
liquidated by a judgment ; it was changing the 
evidence by which the amount of the estate 
could be ascertained,-but it wag still not less 
the succession ®eld ; “and the buyer had gs much 
right to claim the benefit “of any higher evi- 
dence, which his vendor mighvefterwards ac- 
quire, as he.would have" had fo demand any 
other accession, whieh the ‘p ‘property received ~ 
after he bought ‘it. 

The fourth exception is Squall unfounded ; 
the judgment, which the ipresent parties claim 
the benefit of, had satisfaétion entered on it, 
and the proper way to have this bar to their 
recovery remoyed was by bringing suit’ The 
defendants in the origigal action were out of 
court, and the only mode of bringing them in, 
was by an action in the ordinary way, 

The main questions in this cause are first, 
the effect ofthe compromise of the original 
suit by Hamilton Pollock and the delivery of 
the property tohim. And secondly, supposing . 

VoL. u. (N.38-.) 38 
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Eait'aDistiot. his acts to.have been frregular, and: without . 
March,18 
Uw) proper atithority, y, oct he sfibsequtent pros 
ell ceedings in the court a probates reritered 
Ravchirr’ them valid. : e c ; . « 
On the first, we findnothing’tn the evidence, 
which shows that Hamilton Pollock ‘was au- 
thorised todo aay thing more for his sister” 
than bring suit ahd catry i it oii io final judg- 
ment. Such atthority to ‘an’agent does not au- 
thorise” hitn t6 entef into a compromiée. Our 
law contaings-an express clduse, that the power 
to have that’ effete must be special.. Civil Code, 
422, art. 10.” Such algo, according to the 
same authority, must be, the letter which will 
empower the attorney to make a transaction of 
any matters in litigafion The agreement 
therefore by which Hamilton Pollock consent- 
ed to abandon twenty-four bales of cotton on 
‘ having the otHereproperty given up to him, 
a % even though fairly done for the purpose of 
| preventing further litigation in the appellate 
court, was, so far -as it affected his sister, null 
and void. 
We have next to consider the effect of the 
delivery of part of the property confirmed in 
am > the juégment. Whether this Were good 
against Margaret Pollock wil} be best disco- 
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vered, by: considering his: right: ,as<cor plaintiff, East District 


and his authority as agent. 
. » Inghe first charactegj- he. had. no. power to *S1.cous 

receive: it. ‘He waa, only creditor for the. por- pag 
tion, that was due to himéelf, and hd.no con- 1. 
trobover that pert which: belonged” to. Another. 

Nor. was his authopity-at: all increased by the 
_circumstance that 6ome ‘of the objects received 

were not suscgpitble of a corppreal division. 

The Jaw % this case more. attentive to-the heir 
-who is absent, than hint who is present, for- 

bids the debtor to- “pay or deliver, unless all 

having: an interest ih th€ thing are prepared to 

receive, it. ACivil Code, 282,%rt?'120, 288, art. 

189. Lollies, (Dros Ciegl, liv.’S, tit. t. B¥chap. 4, 

no. 7745 

In the seeond, we.are of. opinion that he 

was equally without authority. The power 
eqnferred on ‘him was only {o sue, and the 7 
daw of the-14 title of the 5 Partida expressly 
declares, that:an agent ‘with this power eannot 
legally receive the amount recovered by the 
judgment. 

_ The approbation of the attorneys at law by 
this arrangement, and the satiffaction entered 
ar.received with theirs approbation, has been 


urged as conclusive. on the right.of the plain- 
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oo Distr ap irigt tiff~ Im deciding: on this point, we ,have not 
—~~ found it tiecessary tg tguch on the aithority of 
Kncour  Jicensed attorneys” te receive the amdunt re- 

— covered by them. On toruing: to the etigry, we 


find it expressly refers to the ‘compromise made 
by Haimilion Pollock, and tht Teceipt of the 
other property received by-him, as the grounds 
of their cousent.. The legality of this act 
must therefore depend on. this, agreement. If 
it were bad, their approbation canffot make it 
valid, unless .we Rold that when they are ém- 
ployed to prosecute a claim, they are empow- 
ered to abandon any portion ef it they may 
think proper, aftd release ‘it: ‘ Bé@t this is an 
authority, which we are most‘clear they do not 
possess, and if we have it fiot’in relation to 
themselves, it is equally wanting to sanction 
the acts of others, — . 

Fhis brings us to ; the second importang ques+ 
tion in the cause, the @ffect of the proceedings 
in the -court of probates. The defendants 
contend that the property delivered by them to 
Hamilton Pollock has been received by Mar. 
Hall the sister, under the judgment of parti- 
tion, and thaf*this partition operates as a rati- 
fication of the conduct of Hamilton Pellock. 
and if not, a complete ratification of the com- 
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pfomise made by him, that it is at least a bin 


$01 


istrict. 
824. 


against the f€covery of-that portion of-the pro- TA 


pertyreceived by her. 


=~ 


We*have freqnently determined that a de- Raxco 


cree rendered by. a court of-competent-juris- . 


diction could not"be exantined collaterally «by 
the parties. to the attion; or ‘those: claiming 
tinder them, ‘That such decision was conclu- 
sive, unlees set aside on an appeal, or by an ac- 


tion of nullity, if that témedy still exists. In . 


Opposition to the applicGtion of that doctrine 
to this case, it has been contended that the 
whole proceedings were coram nén b siidice and 


Void, and that the defendant was not cited. 
On the first point, we do not think the “court 


was.Without jurisdiction. It was that of pro- 
bates of thé parish, where the succession was 
opened by ‘the death of the ancestét, and 
where his principal property was situated. [t 
lnid“‘tlerefore jurisdi€tion. of ‘the settlement 
and Partition, of the estate; more pafticularly 
if ‘one of the heirs was:an absentee, Dufour 
vs. Camfignc, 11 Martin, 608. Trepagnier’s 
heirs vs. Butler & al. 12 ibid 534. Berrtard vs. 
Vignaud, ante, vol.t, 8: ge Ya 158; 
art. 9. 
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a prea ‘The. want-of citation ‘however: has- been 
ao , strongly urged-as- aground of sabsalute oul- 
5 En.cous lity, even supposing the <ourt-to abe the 
Barcuere’s powerato take eoguizance of .the-cal “ad- 
mitting the want of citation has the “effect < con- 

tended. for, the” judgment 4till presents itself in 

such a shape’ as-requiresins to apply to.it the 

role on- which, we.have.so_often acted. . The 
detendant is: s .to,be-an absentee, and the 

judge. decreed that,being,satisfied she was, he 
appoipted.. her a, curator,.. Now if such were 

the fact, the appointment was legal, and there 
were-prepelpatties to the judgment. _Whe- 

ther in truth-she were, or were not absent, was 

@ question; for the judge: who appointed a.per- 

son to represent her, -We have, not the evi- 

dence before us.on which he acted,.and if we 
had;*we.could notexamine it collaterally. ..We 

will remark however, that the-avermentfaund 

ip. the petition’of He Pollack, ; that his 
sister.was.a resident | @ the, parish of Rapides 

in the month ef August, is by no ) iheans incon: 

Ht sistent with the fect of-her being Jan absentee 
| from the'etate in December follawing, apd the 
: return of the sheriff that he left the citation.at 
her last, not her usual place of abode, strength- 


eng the conclusion that she had left the state. 
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Th regatg therefore to-all the things: em- Bas East’ 
braced by that judgment, and: which were par- .. 7 
titioned in | consequence-Of It, wé are of. Opinion = 
the flaintiff camnot recover; but’ ag'to,property - mean 
not comprised 1 in‘it a very. different question ‘is 
pregenteds namely, Whether-the receipt Of the 

property: ‘amouiits to a ratifiention of. the coii- 
prouiise-made by Hamiltog Pollock. i in conse- 

quence of which a part:6f -thesuceession_ had: 

been abaridoved. ‘To-Btve it this effect would,” 

we think, be cartyirig the principle of implied 
approbation farther than ‘thie kiw will warrant. 

If the acceptaiice of the” property,-and’ division 

bythe héir, had Ween inconsistent with “the 

claim for tile other portions of the estate, ‘as 

if the part divided had been réeceivéd ‘in place 

of that’given up, there would have been-more 

grounil to have presumed this acquiescence ; 

but whether the act: were ratified or not, the 

objects sold:and‘ partaken made a part of the 

estate, and had to be divided. The partition 

therefore of what clearly belonged to the suc-_ 

cession cannot be considered as ratifying an 
abandonment which one of the heirs had made 

of a part of it; nemo facile presumitur donare : 

and we do not see that there is any good rea- 

son why that rule should not receive an apnli- 
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East’n petint cation when the surrender of a right is inferred 


from the acts of the representative, who wWas 
interested in giving @ satiction ‘to a proceeding 


Rarouir sin whiclyhe had- execeedgd.the authority vested 


in him. For, although he may ‘be.presuined to 
have’ had a stfong interest, and consequerftly 
a great desire to confirm the transaction ; this 
very cifcumstance» furnishes the _ strongest 
ground why the effeot:of his, préceedings 
should be Jimited to what*he has expressly 
done, or what clearly . and. nesessaril ly Yesults 
from the ‘measures to which he. resorted ; 
before dismissing this part of the subject it.is 
necessary to notice a receipt found in‘the.re- 
cord, ‘by which the attorney for the absent 
heirs acknowledged that the amount stated 
in the partition, was in full for all claims 
which the persons he represented had in the 
succession. In giving such a receipt he ex- 
ceeded his authori:y. An attorney, appointed 
to give validity to an act of partition, has not 
the power to renounce the right of the absen- 
fee to property not divided. His authority.is — 
limited to see the partition legally executed, in 
respect to the matters comprised in it: 

In addition to the 24 bales of cotton which 
the plaintiff shews were illegally abandoned by 


































oF ‘Tui ‘ongebeaneag 


Hanikon Polldek, wiey aims the differ- sags: 


ence in value between t jouat of-the pro- 
perty pattitioned*ir the 
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305 ‘ 






“‘ptobates, and _ Xen 


that recovered by the judgrhtnt*of the district Rascuirrs 


court; but they have fajied in. placing that claim 
onany grourds which enable us to danction it. 
The Uecrge of tke court was, that the defend-. 

ants sbould surtender certain Property , or pay 


a‘valne which, the jury in their verilict,_ and — 


the court afterwards, thought | proper to. affix 
toit.. It wasa compliance with this judgment 
to strrendet the” specific object’ ‘egGierated, 


- anda ait yevotedre ohjects Diferwathas, pfe- 


evegtt fny claig for (Welk valné. It would be 
guite ifffair® to have’-both tHe thing, and the, 
price of it. Neijher jp the Aethind for'the-he- 
gro said riot to be. eigthaie in the'payidon sts- 
tained. A reference te the evi ct at 
85 of the record shows, that one slaves 
died after the réndition of: the judg ia and 
subsequent to the delivety by Hamikgo lpr. 
lock. We are unéble to perceive; after agstrict 
examination of thé record, that any part of-the 
property ‘received by him wa’ undivided, ex- 
cept the hoarse and stock of*hogs, the rightof 
the plaintiff" to whieh, cannot be divtiignished, 
from: the cotton already mentiongd.. 

‘Vou. 1. (x. 8.) * 39 

















| dea general verdict. for 
b What-grounds we do not 



















: U8. 4 * 
Barciwve’s know, peths from.@ feéling that .on the 


merits, the jystice and eguity of the case were 
with tlie-@efeidants, andahat the hardship was 
great, in calling on thew to satisfy.a {udgment, 
which they hadpalready strrendered prope rly 


in ‘distharge of. That juries frequently decide — 


from these impreasiong witkput testing | each 
particular point in a case by the law. that 
governs it, rtd Mistinguishing accordingly, we 
havosneaMis Pe fori is Jt perbaps te*be-wagret- 
ted-that they “to,,it.beifig, be" of i the  henelie of, 
this inode of trial . ‘Ame tbe Beart “ober fel 
“Wharth¢e heat aaftiet eglein ~Be.that as tet 
nifty, 2 a coliige ey deyoby eg i this court : 


obligation 4: us is fmpergtiye, hot to suffer o 


law-a ieh the citizen holds his property 
4. be sagrificed to our notions of equity. If 
; Prien question of damages, fraud, or 
i eppr depending on the weight to be attached 
fo testimony, we should not. disturb the’ ver- 
dict. But. the facts are clear, “the only thing 


disputes i is the la», and so far as it is found to 


favour thieqwretgnsions of either it- must. have 
its effect. ol 


» 
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‘in the district court,.by attachment evied on 








reference’to the verdiée'GP"%th 
judgment in the firce’S ‘ = ; 
dred and sixty-eight dolk 


It is therefore gdered, 
creed, t that the j of the d 
be annulled, avonied, and reversed, ‘and. fo 
ceeding to such. judgment 4 ds in. Sar 





. So 
a? 3 * 
* « 





- Opinion ou £° to have uke given. ‘Je iserder- 


ed, adjudged, and decreed, that the. pldintifi” 
receive of the fepdants the gum of eleven. 
hundred and sixty- eight dollars and i cents, 
with COStS in both courts. — 


Woodruff for the plaintiff, . Wats ¢ Labdelt 
fou the defendants. 


CANEZ.& AL. vs. SCHR. JAMES MKINLEY & AL. 


Apreat from the court of the parish of the Syndics have 


P fo right to re- 
; city of New-Orleans prota lhe Boe 


P hag chotslot chieh 
"ORTER, de delivereds the epinion of +1 ect eo 
court. Fhe petitioners commenced this action wine, partown- 
er only. 


thesschooner James MsKinley, wiiteh they 












ommba Tag sypnee count 


of. Lewis Painitéuf 

















The vessel attached having been sold under 
order of the court, the ‘aystdics of Paimbeuf 
took a hie’ on the sheriff tconfpel him to pay 
ove ¥ to‘them the proceeds Of th the sale. No op- 
position being made "by: him to the demand, 
the rule was made absolute. 

“The plaintiffs, on being infergred of this pro- 
ceedipg, moved that the gynilics should bring 
into court thé monies received by them under 
the rule just mentioned. They resisted. and 
_ the judge havipg sustained the application, 
and decreed accordingly, they appealed. 

On the argument io this court the claim of 
the syndics has been supported on the general 
prfaciple, that they have a right to alkthe funds 
of the estate, inorder that they may pay the 
different debts according to their respective 
rank. . 

That of the plaintiff lias been urged, on the 
ground, that one half of the ship attached and 
sold, belotiged to M‘Leod, and that conse- 
“quently the syndics had no right to take foto 
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theirkpossessiun more: than a moiety of the East aie 


proceeds of the sale ; endahat éven admitting ~ 
they had a right to the whole, the irregularity 
committed by them in taking the money cut 
the sheriff’s hands without giving the’ “oii 
any notice, vitiates the whole. proceedings, and 
requires of the court to replace the parties in 
their original situation. 3 | 

It was certainly irregular fur the appellants - — 
to have their rule made absolute on the sheriff, 
without giving notice to those who had an inte- 
rest in.opposing it. But as the parties are now 
before us, and we are enabled to pronounce on: 
their tespective rights, we deem it unnecessary. 
to remand the cause, in order that the very. 
same matters should. come before us in another 
shape. It would be creating delayy and in- 
creasing custs, without answering any valuable 
purpose. 

We are of opinion tliat the syndics had a 

ight to*take into their possession, all the pro- 
z oy oP the insolvent, and of course that they 
were authorised to demand and receive any 
monies belonging to his estate. -Such are the 
express commands of the law, and without such 
.& right, it-would be impossible to adjust the 
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CASES "IN THE. curnesettalgaie:. 


Dae conflicting. pretensions of oreditors,. cri 
ee, eet “final settlementfof the estate. GU kg OY a 
ANEZ & Ar. 3 


Bat we aré also of opinion, thas they hadrndi 






appellee, that Paimbeuf was only part owner: 
‘Piie‘syndics therefore, coul only: clainye part: 
of the proceeds. They had no right to-eollect 


_ Money belonging to another, and gratuitously: 
undertake the settlement of*his debts. ...Nog* 
could the plaintiffs, who bad a right of action. | 


against M‘Leod, be compelled to await the 
settlement of Puimbeuf’s estate, before they ob- 
tained the benefit of the proceedings against 
their debtor, who had fot failed. 

It was contended'in argument that the court: . 


could not notice this right in M*‘Leod, Cecaunifl 
he was not made a party defendant: Admit-™ “0 | 


ting this to betrae, we do hot see what vight 
the appellants heve to complain of it, or how 


their claim is increased by this circutfistance: 


-_ 


o take into their possession: property, or | 

‘monies, which didnot belong ‘to bankrupts. 
- Iw the’ present*case, Paimbeuf™ and ghother ipi 
were alleged to be the joint owners of the ves-- | 
sel. No ‘evidence introduced by either garty, 
impugns or contradiets.thia statement: on the 
 contary, it is stated tw the answer filed by the 
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F 
} be a ee the plaintiffs and EuteDitae 
1 Bist i is suey one with which,the Appel- now 
















se Proton todo. A- recurrence how- ors. & au. . 1 
sHews thatthe origingl pro-, eats “al . 
edited “0° rem, and that neithercof the 


‘owners*werermade dgfandgnts, or cited. It is 


smé the pial petits equéntly moved that the 
gyndi me nes should be made patties 
nd i€ does not appeat that any 
pfedsto be given to the other 
s mabsentee.. Wherher it was 
no deso,’or not, we need not say, 


ary ve, clear that on this motion, and , ® 
| Peigteew these partigs,” We catiiét~ enter into 


- the wegen & A shee s offal him, 


‘Anis iherefore piers adja andi. 
apeed, that the judgment of the*pafish éourt 
Be annulted, avoided, and reversed, aod it is 
| fidber giglered, adjadged, and deoreed, that 
¥ | othe. syndies- of Leis Paimbeuf do pay imto aa 
ee thetbands of'George W. Morgan, sheriff-of the | 
> r of Owdeans; the one half of the nett =) 

Océeds of he’ schqpner dames MKipley, } 
‘Beodived by them under ah. oxder af the parish 
court; and it is further ‘ordered, adjudged, and , 
| decreed, that the appellecspey the costs gine 
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_ ' Marchs 1824 


wow 
Canez & At. 
v8. 
scur. JAMES 
aig & 


A district 
judge cannot 
be examined as 
a witness on 
the trial of a 
suit, where he 


* as judge. 





CASES me SUPREME cover 


appeal, and the “appayaines ‘those aris nf 
" this application i in the cour glow. lee 


a? 

Grymes for we: rain ‘hres tse 
defendant. * he 

?, aoe. a ni 


ae 


wi POS8 & AL. maw Pye 
esti. fromthe court coat 


Mann, J. “delivered: “the “piu 
court. The defendants and. et acne in tig 
case, having need of the testimony. ef 
trict judge, prayed hin to give fe . The jul@ 
was.ofopiufion thasehe couttaeee Props, a 
bil! ‘of exoeptigfs wastaRen.- + 

We thine did not ‘efr—the Spnaiattiaw: 


expressly forbids this. ’ Paint. 3,i4it. 16; 2°198" 
There may, howeyer, be adifierent made of 


_ practice, which, by walkie: off thoy teat of 


the rple, “perhaps destroys it in ‘jfiwy . cages, 
If the judge, when he trigs_ the fi ust 
weigh the evidence, he_must dots ignore 


This«perhaps, hécannos’ be easily sapposed, ta, 


do, when he Tt? fo weigh his testimony againet 


; that of Another. ‘When, howevef, not he, bat 


agitity, i is.to.try ag isstié of facts, it Would 
seem the reason in some deggeefails. Yet 
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‘Minisgpr the oath git cannot he done by. aify | but Rout o 
“a member of the court, pid he is the. only epee > i. * 


=. 
pa agp 


 shif*be prayed. 


or ‘rae erate OF Louisiane. 


cogent offes prosett —— te court E 
composed ofigne judg@only, whios is tp ad- 


He is to determine, om his competer’y—to ° 
determme on the absence of eee ifa nis om 


It seems to us some slegiflative provisi® ¢. . 


| necessary j in a tase like this. “ebibecwise the 


party cannot attain his right. 
Tustice requires iat thie@ase be remanded 
id ordér that tH® defendants may be. afto 
the Tneans of obisainining the evidence tity « . 3 
atein’ vent, of, ee 


It, is Sais ardered, adjuctged ani de 
oreéd; shat the judgment bf thie disttic 
be annulled, avoided and reversed, and ay 2 
the case be remanded for futgher. pracge [* 
% 
as if no trial was ad—the dup 66th 





Vout. (N. 8.) ae we, hs 
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oh, ORL = AG" Es ERDIOY 7 ee re TO0 , 
ae pe Page ovitiom the oft of the.fitst dvi 


‘honizh, J. “delivered 2 ‘opinion, -of, the 

a Ip. this -action, the 1 Walance of an ate 

tiff de mics COUR, ‘averred to be. due“bf ‘the defengant, is 
a ated to be two"hundted and’eighty-eight dgh 


d®from, sixty- threg cents, and the prayer in 
thong pe Anca for. judgthent foy that*agount. 


fendant offer a- 


a ee T he defendant’ pleads the general “issue, and 


plaiogif’ claim . a reconvention fowfifty. six dollars and 
aggregate Le 


pine dled on, and gave,jpdgment a accordingly. dual sf 
cugaal a be a Lx. Plaintifis appealed. e. 


ar mrchinn, “We dong think this a case of whigh this court 
ted, on the traal. ha’ jurisdiction? The sum. demanded iy the 
~ patitigh . does not Biye it. ‘Neither does 
fhe amount of the judgmentrepdered confer 
“ik ft ig said, théPaccount vgstigated at the 

vis Ree to ‘a.anuch: larger 
han thre hupdred-@ rs Tyere re 

af she.claith of the def anda, pled 

that ; habits, prives deatioors tan 
we deg dol grey dispiiten” between 
jfarties. Neit 
. esiidtGrtake gittzn eof the case. /Bhe 


claim,in the ver, ar consitlered diya tm 
* = Bd 7 










teen certs. The court belgw were of thet | 


se circumstahees éna- 
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yes as Acta it ie in the vati i a oa 
| yeh ae nf Ly: spond - he 
\ tay dolla oon nt oa 2 
the amotint © pntested, wt sg: ge 
efiak, supposes fe pf sl . megits, 
whiche ga fot b sin feseon théface 
of the iwi ithe fase appears to be one 
¢of which'wve pe es chon MH 
Wie is ict eh ipa = 
* eaged, ghattnegppcsl be. didgiesed with eosti~ 
‘MGaled for the’ pladmtifis, Christy | for the 
- ~# e 
Acfengant. » io, gt aioe: “ 
eee ie ris A, an 
ir e court of*ahe fits Brig The ls re 
, ting to res- 
Ry Ji- delivered the “opinee, ‘oe the sr re 
= court.- ‘Whe defendant# plead as‘an Bkcgption a 
tosthis.action, A respite ted them” pir sfitution of the 
creditors. Whe.splaintiff$: aver that y ida, the pedple 
re, are not 


not assent 40 the proceeding, and are ‘not repeated bythe 
artitle of that 
bound by, it. jnstrumens, 

















CASES IN THE SYPREMENCOURT. 
stric We are | nable to distinguish; his cage from 

em, what of Bri e Vb. Bealéts rxecutors, decitigd 
gms & & “to lage July term,’ Fite conreithertame as : 
: a that th pares fore es 

















@ the * gin nited Stated v iV 
rious || 
states frqm there- 

| pws at 4 The 
wife hd been i n the 
brief. eubmittes e plaiutts eel, but, 
we see nothing i nit, ntuee &.change in-the 
pinion we" hate: int : The 
ainestion, we ‘undgrstand it m sre the su- 


 preme* ‘court“oh _the,- Upited . States; “and it is 
unnécegsary toagitate it here, until the decision, 
of - thtit tribunal-is ascertained. é 


I¢ is therefore ordered, adjudged, and_ de- 
creed, that the;jidgment-of the district court 
be annulled, ' avoided a&yd revefeed, "and “it is 
further ordéted that there be jodginent t against : 


the, plaintifis, goin case, OF nonsuit, mp costs 
of both, GOurts. e A BPE Sito 


— MCirtor the: pleats; Worknan tori 
“ Besar. a 
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